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28. If, however, it shaîl bc praved that all or any of the premiutms
were paid, at a turne whcn the persan whase lire was insurcd was insol-
vent, in traud or the rights of creditors, sucli creditors shall le entitled
ta recover and ta receive out of the insurance money, an amount equal
ta the preniiums su paid ; and in such case, the share of cach person,
when more than ane are bcnefited, will be proportionatcly reduccd.

29. Nothing contained in this act shall bc beldi or construed ta res-
trict or interfere with any right otherwise allowed by law tu any per-
son ta effect or transter a policy for the benefit of a wife or children ;
nor shaîl appiy ta insurance mtade in favor of or transferred ta any
wite under her aaarriage contract.

LGEGÂL DECISIONS IN INSURANCE CASES.
COMI'ILED DY

MESSRS. IO'NK &? RAYNES, ADVOCATES, MONTREAL.
COURT 0F APPEALS, MONTREAL.

JAMES G. BOYCE,
Paùitif .Appjidani;

VS.
THE PHRNIX MUTUAL LIFE INSURANCE CG.,

Dtenda nt, Respondent.
Life .tturante.-Casge of Ifai.-Warranty ins Apliation.

This was an action brought by J. G. Bloyce a-. Assignet of a Life
Insurance policy issued by the Respondent on the lite of anc William
Albert Charlebois for the suri Of $3,000, on the 27th September, 1876.
The policy baving been transferred hy Charlebois in the first place ta a
Mis. ]Lefevre, andi by her ta the prescrnt PlaintifT.

Charlebois died on the a7th September, 1882.
The Defendant rcfuçecl ta pay the amount of the policy on the graund

that after the issuing of the policy the risk had been increased by a
change in the habits of the assured.

They based their plea on certain clauses and representations con-
tained ini Charlebois' application. One of the clauses being as follows:

41It is hereby agreed that this application shall formn the basis of the
"contract of ansurance hercin appiied for, and the saine shall form part

ofi said contract as if therein recited, and that aIl answcrs and de-
"1clarations contained in tliis application are and shahl be taken ta be
" strict warranties, and that should the applicant become as tu habits
dI s fair diffrent fromn the condition in which hie is now represented ta
"be as ta increase the risk on the life insured the policy shahl become
"nul! and void, and all payments made thercon shahl be forfeited."
.And in the saine application in answer ta questions contained there-

in Charlebois declared that bis habits were teniperate, sober, and that
he was flot then and hail nevcr been addicted ta, the use of any spirit-
uous or malt liquors, opium or other narcotici.

DJy the policy its!lf it was declared that it was issued an certain ex.
press conditions, ont oftwhich was as tollowçs:

',If any of the declarations or statemeaits made in tht application for
"this policy (tapon the faith af svhich this policy is issued>, shaîl be
"found ta bc in any respect untrue, then and in s&ach case this policy

% hall be nul! and void.")

Charlebois subjected himself ta thiese conditions by his subscription to
the application.

The contract thus entered into, was held by the majority of the Court
of Appeal tu be perfectly valid and binding upon Chirlebois andi lus
assignees ; and the case became reduced ta a mere question of evidence
as to whether the alleged violation of the condition as ta change of
habits %vas provcd or flot.

TlaeJudge in the Sulterior Court who tried the case camne to the con-
clusion tlaat it was prov±d.

It is ta be remarked (as stated by lion. Mr. justice Cross in render-
ing judgment in appeal> that the question is flot whether the life of
Charl1ebois was really shortened by a change of his habits. The ques.
tion i s whcther a change of his habits took place which in its nature
increased the risk of bis dying.

The risk may have grettly increased, and yet hie may have dieci oa
malady wholly unconnected with intemperance ; yct the increase of ri*k
in such case, by the terms of his contract wauld have vitiated his
policy.

The evidence of Dr. Hingston, Charlebais' medical attendant an 1
family physician, of W. F. Johnason and of Charlebois' wife, Josephine
Mlondou, now Mirs. Germain, leave no doubt in my mind that not a:,!>
did Charlebois su change bis habits, after effecting the initurance i:1
question, as ta increase the risk of bis dying, but that bis death, wàs
accelerated by bis conlirmed habits of intemperance, ccnmmeticing front
the deatli of bis wife in the sunimer of z88a, and continuing up'to the
time of bis own decease. Dr. -itnginon says hie was aware of bis in

tmraehabits and was of opinion that bu died ofrdiscase of the liver
cseina great mneasure by the habite; of intemperance. He more

than once urged Charlebois ta be temperate, and-is distinctly or opinion
that the risk upon his life was materially încreased by bis intemperate
habits.

Mrs. Germain, formerly his wire, spealcing or the tivo last years of
Charlebois' life, being asced : Il Etait-il ivrogne d'habitude?" answers
IlIl était souvent sous l'influence de la boisson." Q. "lEt avez-vous
eu occasion de lui reprocher ses habitudes d'intempérance ?" A. Il Oui."
Q. "1Pourquoi faisiez-vous des reproches à Mr. Charlebois ?"
"lParce que ce n'était pas bon pour sa santé."

»Ais emînent judge in a case resembling the present remarked: "1It is
scarcely possible to imagine intemperance flot injuriauis tu healtb."

The majority of the Court are of opinion, thererore, that the change
in habits is provedl ta have been such as ta increase the risk of Charle-
bois dying, and the judgment is accordingly confirmed.

Hion. Mr. justice Ramsay dissentedl tram this jurignient on the groun i
that wben the company refused payment oftthe policy, and alleged tliat
the assured bail changed his habits sa, as ta increase the risk of his
dying, it vvas incumbent uapon them ta prove it in the mast satisactory
manner, and beyond anydloubot. This lie bell they hadl fot donc.

Hon. Mr. justice Baby also dissented.

Mr. B. Webb who has been Acting-Cashier of the
Union Bank of Canada bas becu appointed Cashier of that
institution. A well meritcd appointmnent.

Cents have Iately bcen introdtîced into San Fran cisco.
The smnallest coin in use a short âine ago was a dime, and
subscquently thc nickel.
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