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that the plttintiff made defanit in geing te trial ;
-wheroas his default, if sny, was net in ontering
the suggestion, for until it was entered, tie cause
cetîlti nat pîoceed.] Bot il mnigbt have been
encered at any tino witlîout notice te the defen-
dants. [liOVILL, C. J.-Surely it is traversa-
ble ] The I3tht section of the Comnmoni Law
Preceinre Act, I 852, enacts that the action
shall net ito abateti. [IYLvtS, J.-Yes, but it la
suspended util the suggestion is entered. It
magy ho that the defendant whe died was the
suistantial defendant, and that the others were
merely joind fer confermity. la net the plaintiff
te have thte oppertîtnity of considering whether
il la worth while tb proceed?] [BoyauT, C. J,
referreti te Pittlrîs v. Sture/t, 5 C.B. 474.1

C. Russell, le sutpport of the mile, referred te
Barrtcwall v .Sutherlantd, 19 L. J. C. P. 291;
.JIallings v.--. 5 Tauttt. 88 ; Day's Coin-
mon Law Proctiro Act, 3rd ed. pp. 90 and 116.

BOVILL, C..-Iî urcts te me that the defen-
cisots are net entitled te thoir cests. 1 assume
ltat tîte ceuniterteand of notice of trial was tee
late, but the more absence of sncb countermand
dees net give the dofendants a riglit te tie cesta
et the day. The 99t1s section of the C. L. P. Act,
1852, dees net give the costs of the day ; it only
shows the mode of proceeding te obtain tiose
costs, which are regulatod hy the fermer practice.
The plaintif avas always at liberty te show any
goed excuse for neot going te trial. Ilore the
cause, tioîtgi net ahated, was suspended, and ne
trial could cake place tli the suggestion was
etîtereti. The cases establiih that if tbe trial
tîikes plate Niitliout sueli a suggestion, andi a
wittiies is prosecuted for perjnry, ho uvould net
ho respoosible (P. v. Cohie, 1 Stark. 511), show-
iitg tlint the whrle protarrring would ho a nullity.
'Mr. James aiue Ithat it waa the imporative
duty cf lthe tefendant te muako the suggestion,
bat tiere is ne autltotity for ibat, and flite defoît-
doiuts niiglît eîqually. if clîey desired te have the
record complote, suggested îLe death. But nei-
ther party chose ce enter it, and se~ the cause
coulti net ho trîed hy reasen of the death, that
la, by renson ef the act of God. Suppose, how-
over, it were tie duty of the plaîntJff te have
entereti il, il clees net follew chat the defendants
are entitled te choir cesta of the day. If the
plaintiff bas any reasonable excuse for n et pro-
ceeding te trial, tie costs of the day need net be
gîven. The absence of a material witness bas
been helti suci an excuse (Eastern Union v. S/t-
monda, 4 Ex. 502), and surely, thon, the death
of eue of the parties te the action may be se
considereti. The death bore teck place shortly
hefore the trial, andi I do not think tbere is any
default on the part of the plaintiff, or anything
entiching ties defendants te their cests of the day.
Mr. Jamnes must eentend that tbe plaintiff would
ho hounti te enter the suggestion if tho death
took place upon the commission day itself.

ByLCs, J-I am of the saine opittion. At
c nmott law this action would have abated, andi
the ceats on heth aides been thrown away. lu the
present stato of the law the action is not ahateti,
but it la suspendeti by the act of Geti and the
oct of the Ian, unleas eue or other party enter
a suggestion, which neither of thomn did hers.

Rule akîolute.

IRISH REPORTS.

BRADY V. PICKtE5{iN(5.

Practice- Pleading--E.c, sn of tao, to pleaý- Comtruc-
t afa r(el>.

A îtcfan1a itta li ti , ta o 1i , foare the ordlittaty titre
for 1-1dtt li eXpitad obt tir au i orer 'raliting
hin t"f'> toer looa t o, nica.

Hetd, uponi motion to set iî idb j,td 1e for haro be-en
inarkad bafore lthe li for plii di bad expire' cd, t
ltae furtbrr tit ne ta pGatd Wa to l- rtpilt d fi, in tht
expiriain of tha ordiosiry tintie for pleariing, ai ,t
froin the date of the order.

[C. P. (Ir.) 16 W. Rl. 730, /tpr> 20, 1- 8.1

This was an application on behaif of the de-
fendant thatt the judgment in titis case miglit ho
set aside, on the gronnd of its having been mark-
ed before the time for pleading had expired.
The sommons and plaint was servcd upon the
defendant on the 27th of February, and the
ordinary time for pleading thereto wonld bave
expired on the 12th of March follotving; bînt two
days previous to the latter date, namely on the
lOth of Mardi, the dofendant applied te Mr.
Justice O'llagan for an extension of tinte for
pleading, and obtained an order in the follewing
terms :-"1 On motion of Mr. Keogh, the counsel
for defendant, it la ordered hy the Right Hontora-
ble Mr. Justice O'Flagan, that the defendacît do
have a week furtbor lime te plead, undertaking
te takçe short notice of trial, if necessary. " This
order was datod the lOch of Match, and a copy
of it was, on the l2th of Mardi fellowitîg, served
upon the attorney for thte defendant. Notwith-
standing titis, the plaintiff cîtused judgmet by
dofanît te be marked on the iSth of March, attd
on the uoxt day issned a notice of ioquiry hefore
the Master of the Court te assese darnages

P. Kroglî, for the motion, relied upon the
order of the lOtb of Match, as ltavttg given the
defeîtdant a week te plettd froin the day oit ihici
cthe ordinary lime for pleading would expire.

J. A. Byrne and E. M2. Kelly, cotra, con-
tentiel chat te order was to be takett as giving
a week's lime frein tie date of the ordier; and
relied iipon i Luali Prac. 445, lird edit.

Per CUTRIAM.-The construction contoîttid for
by the defendant seems ti, most re-asonable.
The jndgment must ho set aside on payineit hy
the defendant of the costa incurred in marking
judgment.

GENERAL CORRESPONDENCE.

Un.profe8sional bcusiïzess.

To THE EDITORs OF TUEF LA-w TouRi;A,.

GENTLEMX,-Will yon ho good enongh to

explain te, mie to what branch of our loarned

profession "Jachigh Egg Coal" bel ongs. 1
have searched in vain ail works on real and
personal property, special pieading, and con-

veyancing, te wbieh 1 have access. And yet

fromn day to day I see an advcrtisemrent signed
by gentlemen describing themselvcs as IlBar-

risters, &c, wherein it is announeed that

they have for sale Ila quantity of Lehigh Egg
Coal on reasonable ternis." To what part of


