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‘2 Because the timo is uncertain when it is to comae into
force, and the timo during which the special rate is to be
levied 1s alsy unesrtain, and at all cvents no part of the sum
required is to be raised in the year 1855,

3. Because it provides that if the rate imposed by it shall
ig uny year be insutliciont, the deficieney shall bomade up
from the general funds of the town, \\'ﬁich funds canuot
legully be so approprinted.

4. Because the rate of 5. in the pound, thereby required
to bo leyied annually, will be insutlicient for the first year of
the ten to pay £125 und interest on {he ‘whole sum unpaid,
as required to be paid by law in that year.

5. Beeause the sum £7127 10s. 6d. was not the amount
of ratable property in the town of Whitby, ascertained uf'
the assessiment returns of 1854, aund there were no such
returns for that year for the town of Whithy 3 and the per-
sons voting at the general meeting of qualitied electors for
considering the said by-law were taken from the assessment
1lls of 1855, and not from the collector’s 10ll for 1851,

The by-law was passed for raising £1250 by way of lean,
for the purpose of purchasing the site of a market, and
defraying the cost of erecting market buildings thercupon, m
the town of Whitby.

It recited that it was advisable to pnrehase certain Inuds
specified, Jor the porpose of erecting market buildings thereon,
and that it was expedient to raise by loau 8 sum sutlicient to
pay for the land, and for erecting the builidings, being £1:2503
that the whole ratuble property of the town of Whitby for
1854, was L7127 10s. 5d. ; that the annual rate in the ponnd
required as a special rate for the payment of the interest, and
the creation of u sinkinyg fund for the principal, of a loan of
X1250, is 53d. b the pound.

And it then enacted, that it should be lawful for the Mayor
of the town to ruse by way of loat, at & rate of interest not
to exceed six per cent per annum, upon debentures and the
gpecial rate theron intposed, a suin of moriey not exceeding in
the whole £1230, 1o be applied 10 the purposes entioned.

2, That the Mayor might issue debentures for £1230, in
sums not less thau £25 euch, dated on the duy on which they
should issue, and payuble at the several and respective periods
1,2,3,4,5,6, 7,8, 9und 10 years; and that no greater sum
than £125 of the principal, being onc-teuth part ‘of the said
Joan, should be made piyable m any one year, aud the inte-
rest half yeurly on such parts of the principal as remained
unpaid, said debentures to be made payuble at the agency of
the Bank of Montreal, in Whitby. R

3. ‘That for payment of the debentares and interest there
should be assessed, &c., upon the assessed value of all the
ratable property in the town, over and above all other rates
aud taxes, a special rate of 53d. in the pound ammmally from
the yé&ar 1856 to 1865, both years inclusive 5 provided always,
that'if the rate in any due year should Ymve deficient for the
purpose aforesaid, such deficiency should be made up from
the general fund of the tovwn,

Wilson, Q. C., showed cause, and objected that tho rule
Nisi, having been taken out too late for obliging the Munici-
pality to answer it during last tenn, not being drawn up iill
the last day but one of ‘the term, ought to have bLeen made
returnable on sume certain Jay in this term, in order that the
Municipality might know when they could be called upon
to answer it. }lfe cited Mitchell v. Foster, 12 A. & E. 472;
Smith v, Colliey, 3 Dowl: 1005 Arthur v. Marshall, 13 M.
% ‘IY 24863; Sells and The Municipality of St. Thomas, 3

M. C. Cameron supported thie rule.

Rosinson, C.J., delivered the judgment of the Court.

The statute 12 Vic., chap. 81, sec. 155, as amended by 14
&15 Vicifh. 109, sched. A. 21, directs that the rule shail te
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made “to show ciuse within not less than etght days nfter
servive.??

We cannet tell certaialy whether the legislature meant by
this that the relg should be drawn up exactly in these terms,
or shonld appoeint xome day for showing canse, which should
not be Jose than eight days after service,  The language of
the elanse is mther inaecarate m using the word « within® s
what was meant was, not that the defendants shoubd be ealled

-on to show cause 2ilhin not less than eight davs, but that not

less thau eight days nust elapse.

This rule was drawn up 10 show cause eight days after
service, not namie any day, bt the Municipahty must bo
suapposed to kinow that enuse could only be shown in term,
and they appear to have been aware that they wmust shew
cause in the nest tevm, for they did appear and answer,
though they objected.

Woe think the appearance is 2 waiver of any objection ia
respeet to the retarn, for tho rule has had it effect. Tn the
cuses eited by Mr. Wilson the party cerved with th> rule had
not appeared, and the rule had been made absolte in his
absence, aud the question was whether it was regulir tomake
it absolute,

It would be to be yesretted if we mnneceser ily cansed
delay by wiving way nopoperly 1o the objection; for geno-
rally speaking, woen w by=law is such that we cannot retuse
to qun.s\x 1ty it is desirable that it shoudd e quashed @s =00 as
possible.

It seems ton clear to be deabted that this by-law is illegal,
in not conforming to that coudition of 113 valdity whiett is
expressly imposed by the 177h elause of 12 Vie,, chap, 812
namely, that it shall contain anthority for levying a rate
sufticient in cach year to pay the interest on the del. wnd
that portion of the principal which s 1o be pasd ot witinn
sucl year, 1t is elear, and is adinitted, that the 54d. in the
pomu{ on the sum stated in the by-law o be the value of
ratuble property within the Municipahity would not produce
sueh an amoant as would cover tise puyment which under the
by-law is appointed 1o be miule within the year; but con-
siderably less. 1t will be found, [ think, to cume short by
abont £30.

And the mauner in which the by-law protvides for making
up any deficiency that may arise m the Y:xymcnl, even if 1t
were clearly legaly would still not cwie the objection, for the
stutute expressly requires that the rate imposed shall be in
itself suflicient to cover it upon the basis of calculation as-
sumed, and it not, it declares that the by-law shall be void.

Rule absolute.

Ross ET AL v, Brvax T aL.
€Ca, Sa.~Uader wchat eircumstances may be sued out after issue arnd Kfere return
o S Ja. . .
[1n Chambers, Apvil 15, 1856, }

This was an application on behalf of one of the defendants
to set aside his arrest under a ca: se. made after issue and
before the return of a fi. fu. goods.

Cause was shown.
Judgment reserved.

Drarer, C. J., C. P.~01 the 20th of February last Mr.
Justice Hagarty issued a summons calling on the plaintitt 1
show cause why the ca. sa. in this cause and the arrest of the
defendant Benjamin Bryan thereon should not be sctaside on
the ground that said ca. s¢. was issued.before the writof fi. fu.,
also issued in this cause was retumed, and while the writ wag
still in force, and while property was under seizute thereol, On
the first of March following the same Judge -discharged that
summons, without costs, for insufficiency in the affidavits filed.
The order discharging the summons was drmwn up in those



