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degree of idependence. The first of these relates to the
appoitmnent and role of the Director of Investigation
required by Clause 9 of the TAIB draft Act. The clause is
strangely silent on the question of who appoits the
director. It should be clear that it is the Board for
otherwise idependence of the Board is directly threat-
ened. n'is threat is all the more serious when it is
considered that the director bas the exclusive authority
to direct the conduct of ivestigations by the Board.
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'BWo highly respected legal opinions recommended
strongly that the directors; of ivestigation be appoited
by the Board so as to establish the Board's ultimate
idependence i its relationship with the ivestigative

division.

The second recommendation relates to conferrIng
powers or authority on the director i a manner that
would have unduly restricted the Board's activities. The
Canadian Bar Association summarized it by sayig that
the director beig appointed by the board is a mark of
idependence showing that a tribunal controls its own

procedures. However, the Government of Canada saw
fit to do otherwise i total opposition to the opinions of a
Supreme Court judge and the Canadian Bar Association,
two very highly respected sources of opinion. Instead of
adoptig these recommendations and grantig the power
to appoint the directors of ivestigation to the Board, the
Government opted for the status quo.

I will suffer the House to listen to Clause 9 of the
TAIB Bill as itroduced on July 8, 1988, because I thik
it is that important. Clause 9(1) provides that such
employees as are necessary for the proper conduct of the
work of the Board, icludig ivestigators shaîl, be
appoited i accordance with the Public Service Employ-
ment Act. If a conflict of iterest would not thereby be
created, the chairman may engage on a temporary basis
the services of persons havig teclinical or specialized
knowledge to assist the Board i carryig out its duties
under this Act and may pay thema such remuneration and
expenses as the Board, with the approval of 'Reasury
Board, may fix. In this clause as it is drafted, the board
does not have the power to appoit the directors of
investigation. The Public Service Employment Act con-
fers this authority upon the chairman.

Clause 9(2) also confers upon the chairman the
authority to appoint any additional staff as required.
Both Clause 9(l) and Clause 9(2) are diametrically
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opposed to the recommendations of Mr. Justice Sopinka
and the Canadian Bar Association. Why has the Gov-
erument taken that route?

Why would the Government wish to restrict the
activities of a board bemng established for the purpose of
maximizing its mndependence? Why maintain a clause
within a Bill that has proven to have contributed to
widespread dissension because the director of investiga-
tion, supported by the chairman, has withheld key
evidence from the Board, thereby seriously restricting its
ability to report and recommend safety measures? Is any
board ini Canada truly independent when staff not only
control the procedures but in fact set the agenda? The
Canadian Aviation Safety Board has been plagued by this
situation for some time and there is no reason whatsoev-
er to believe that the new TAIB will not be similarly
affected.

Mr. Justice Sopika recommended that Clause 9(2) be
redrafted by substitutig "board" i place of "chairman"
i the second lihe i order to conforma with the Public
Service Employment Act and the Fiancial Admiistra-
tion Act. Clause 9(l) remais the same, but as poited
out above, the chairman acts subject to the limitations of
Clause 5. Without doubt, had these recommendations
been icorporated ito the TAIB Bill, the new Board
would have had full authority over its staff and would
have functioned as a truly independent board of direc-
tors.

The idependence of the Board from Transport Cana-
da is now in jeopardy because of the following: first, the
observer status. Clause 23(2)(a) of the TAIB Bill allows
the Miister of Transport to designate an observer at any
ivestigation of any transportation occurrence. This

provision recognizes that the Miîster of Transport (Mr.
B. Bouchard) has the authority to designate an observer
at any time for any occurrence, an authority which no
other party has. The question is, does this erode i any
way the independence of the Board. I believe it does.

Mr. Justice Sopika concluded that the Board's ives-
tigators would not be biased by the presence of an
observer designated by the Miister. 'Me Canadian Bar
Association did not view thîs i the same lîght. The mere
existence of the preferred status is undesirable and
ideed unnecessary, it says. The Canadian Bar Associ-

ation felt that because Clause 23(3) empowered the
Board to remove an observer and therefore the Miis-
ter's representative, why should it not be sirnply empow-
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