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re-sponisi 1leý . In otheir w-ords, the dfnatclaimeti to set off
aigainst a debt dule to Ash a., trustee a elaii iigainst him -personally.
Buit these we.re noVi multual tie-bts, and coulti not be Set off
eithier iu law or iii equily: Ainbrose v. Fraser (1887), 14 0.11.
551.

The plaintiffs ertherefore, enititli( Vo recover the fuli
amount claimiet wlthtout any set-off.

As Io costs: if, as contenidt by their uon4 ach of the
plainitiffs waus entitiedti o manintain his, own action in bis owNv
naine without adding Ash as a party' , then the plainitiffs r
entitiei Vo, their eoýsts of the action throughouit; but VI lare
Judi coul i not take that view.

Refereine Vo Dunflop Prieumnatic Tyre Co. v. Sdýfridge, and
CJo. imti,119151 A.C. 847, 853; Faulkner v. Faulkner (1893>7
23 0.R1. '252, 258; Moot v. Gibson (1891), 21 0.11. 248;Dnlls
(Chatnee(ry« Practice, Sth eti., p). 151.

The IItnedJigt, liad not overlooketi Rule 85, nor the conten-
tion that hVe documents 811ewed an wqsigunent of a chose in
action 1by Ashi Io the plaintiffs andi notice Vo Vhe debVor enititling
thein Vo mue in the-ir own naines. This mus noV the, true vie(w.
Asti was a trustee for thje plaintiffs, :iud they neyer bargaineti
wltlhm Viii o aecept froin hu n ui etant share of a couj-
teýstvti balance due froin thev defendant in lieu of their full d-aini
as cestulis quew trust against loth Asti anid the tiefendant.

But, even if Vhis were an a.ssignment of a chose lu action, the
plaintiffs' po)sition was noV, improveti. The Iearued Jutige :agreet,,i
with what iras said by the trial Judge in Vhis regard, andi referred
Vo the re-marks of MoseS, 04.0., in Seuaa v. Cîmadian Stewart
CJo. f(111), 2 ( .W.N. 576, 579.

'lhi, action iras the(reýfore not properly constituteti until the
ortier was matie by Vils Court joining Ashi as a co-plaintiff. Up
Io thalt point thev plainitiffs irere wrong. There should lie n()

oseof 0V act io 0lOr appealj1 Vo) eithler VIe plaintiffs or tIe defen..
dauts.

TlIv shoulti bu jutiginent for the plaintiffs for Vhe amiiounts,
of theiir viaims irithout coatýs anti withiout prejudice Vo VIe defen..
tiant's dlaim Vo ricover froini Ashi tho S*857.06 andi iithoutprjic
Vo jun- defeuce which Asti may seùt up Vo such dlaim.

MIuLCK, C,.x ni CIAITT, J., algret i wth 1M\ÂA TF,, J.

S'UTIERLND, J., agreetdinl tIe resuit, for reasons sfttet inl
writing.


