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The whole railway was constructedand operated until August,
1913, when the appellant company tore up its tracks from the
Delta westerly to Sherman avenue, and it had since had no0 lne
between there points, Lut had continued to operate the remainder
of îts railway.

The appellant comnpany had paid into Court tho ainount to,
which the respondent corporation wa6 entitled for that part of
the railway which was stili in existence and operated by it. The
ùontcst wvas as to the obligation of the appellant, company to pay

for the whole distance covered by the grant made to it under the
by--law.

The contention of the appellant company, so far as it depended
on the xneaning of para. 24 of the by-law, was well-fouaided.

What the appletlliiit companiy obligatcd itself to pay w-as the
agreed rate for very mile or pro rata for a portion of a mile of
railway operated on thic county roads under the by-law. The
reý,pondelnt corporatioin's contention would require that para. 24
shLcild l'e read as, p)roidig for the payrnent for every mile or
poi tien of a mile of thec rallway which the by-law gave aulthiorityý
tu oprte c-ord1iig to the tr-mis of the agreemnt, the appeL.

lai. ompnywa, hiable to p)ay the milcage rate oriiy for th.

THev appehlant compj)any was not estoppe 1) byv thei judlginxen
ini a former action bwenthe parties froin contestinig If> lialiity
te pajey foi the wbIoivle ilea.IgeI ofithe railway as conlstructted:
Ceuntil1, of Welntworthi v. Ilaimiltonl Radlial 1Eectric J.W. Coe.
:01 ('i of Hiailton :1914-16), 31 (XLI.4i9, 25 O,. 1 3-1,

H4$,X. 178. The quee-tien raised in t1lis action was neot ilt
issue anud was not raimsed or dei in tlt, formeracin

lofrec te Hwlutt, v. Tat 1861), 10 ('1...813, S27;,
îîmnphris v. Huphrius, [19101 i K.B. 79t0, 119101 2 K.B. 531,
disingit.i, it ooke v'. Rickruan11, [19121 2 K.B. 1!25:'.
if, hIoweve-(r, thevre was; tu be feunld In the aylaway prlovi.-ien

thev efof %vih a' to ebligate thie appellanit loaîyt
epte heilwa u thie Malin street road fromn Slierini.i

aivents to the( Della nsud oit King street fremi the Della eastWril
te file Satle enlnthe resp)ondenIt corpýoration1 weldl hW
eutiW itl)t oee au equitl mui as damiages for the hreuch ot'
thait obligation.

Aithoi91 there wa inL tue by-law, iii terunb, iii prei iontai
bc wol railway -ildi be operattedl, the h-la did proi id.'

!4)rt. ), tat thei railwa lewe h ermùxii nîenitioneud in the
hy-Iaw shel 1,v ronstructedl andl operatcdl be(fore ihelt

Novei vr, 1905-7; uid (pi.13) flint the comipauNy ho plaeeq


