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An appeal by the defendants from a judgment of Hon.
MR. Justice TEETZEL, upon the findings of a jury in
favour of the plaintiff, a brakesman employed by the
Toronto, Hamilton and Buffalo Rw. Co., who, while engaged
in checking cars for his employers, was struck by an engine
in charge of the defendants’ servants, and injured, in an
action for damages for his injuries. The jury found negli-
gence, and assessed the plaintifi’s damages at $1,500, for
which sum he was awarded judgment with costs.

The appeal to Court of Appeal was heard by Hon. Str
Cuas. Moss, C.J.0., Hon. Mr. Justice Garrow, Hon
MRr. JusticE MacLAREN, Hon. MRr. JUSTICE MEREDITH,
and Ho~. MRr. JustrcE MAGEE.

D. W. Saunders, K.C., and A. A. Ingram, for the de-
fendants. ;

D. L. McCarthy, K.C,, and J. G. Gauld, K.C., for the
plaintiff.

Hox. Mr. Justice MEREDITH :—It seems to me to be
impossible to support the judgment in this case, directed to
be entered in the plaintiffs favour at the trial.

In the first place there is no evidence of any duty to
the plaintiff, on the part of the defendants, the breach of
which had anything to do with his injury. He was in the
place where the accident happened without the leave or
knowledge of the defendants, as far as the evidence shews.
The work he was engaged in was premature; he had mno
right to interfere with the cars in any way until they were
delivered by the defendants to his masters, the other railway
company. That which he was doing was being done for his
own convenience, and was at best, but only a cursory glance
at cars which might, and probably would, be so delivered in
due course, a glance which might, and no doubt would gen-
erally, aid in the convenient disposition of some of the cars
after such delivery in due course. There is no evidence of
any duty, or right, on the part of the other railway com-
pany to interfere, in any manner, with any cars, such as
those in question, until they were duly delivered ; the de-
livery being made by the transfer of way-bills, through the
station-master, or the night operator performing his duty,
and shunting the cars from the defendants’ lines into the
line of the other railway company. So that there seems to




