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Titis defendants wilI not accept, and now niove to stav the
action until plaintiff berseif is examine

It was objectcd by counsel for plintifr tlîat the appoint-
tuent issued under Rtule 447 was irrdgýular, as plain)tilf wns
absent front the province, andi therefore could not have been
served personally. Ie refcrred to Ilules 439 anid 481, and
case cited in llolmested & Langton, as shcwing that these
Itule8 as to, discovery only apptied ini tlhe case, of parties resi-
dent within the jurisdiction, and that defenldants must pro-
eeed under Rule 477.

The question, therefore, of regu1ar-t:y mnust turn tupon
whe'ther the party absent at the time is to be deemed te be
"residing out of Ontario.">

What is the residence of a party within the nleaning of
Rule 443 (then Rlule 490) was considered in D)ryden v. Smiîth1,
17 P. R1. 500. That case shoews that plaintiWs reside2rîcu in
Ontarlo is certainly at Toronto, and Do appointinent for bere\rmination could-ho sustaincd if taken for any other ceunty.

There la nothing te shew that plaintiff's absence is more
than temporary. 1 do flot think, e.g., she îs new residing ouft
of Ontario se as to enable defendants, if otherwjse entitled, tohave security for costs. It follows tliat slue is therefore resi-
dent in Ontario. And the only quiestion is: ean the, aetion
be atayed until her examination' is hait, either here or abroad ?

Plaintiff's seliciters arc wilIing to produce her for examîn-
ation in London. But defendants do not ngreEý to thÎm, on the
ground of expense. They o fer to let ber examination and
the trial stand until ber return.

To this plaintiff's solicitors wiIl net agree, and beth par-
ties now stand on their strict rights, whicb must therefere be
deternuneit here or elsewhere.

Aiccerding te the best opinion I can form, defendants are
entitled te ebxamine plaintiff before the trial; and she is en-
titled te have this examination in Toronto. If the examin-
ation is te bie other than forma], it weuld seem almost neces-
sary that it aboula be hait at Toronto for effective disceverv,
as peinted eut in Dryden v. Smith, at p. 502.

On the othefr hand, I do net think that defendants are
beund te proceed under ]Rule 477. They are entitled te have
the examinatîon at Torento, and if neessry te a 8tay fer
a reasonable time until plaintiff returns andt bas been ex-
aminekl.

Rlule 477 cannot be extendeit te the case of a party tem-
porarilv absent. Parties are in a very different position f rem
witnews, who are net under the contrel of the parties or of
the Court. Thev cannot be allewed te use the machinery of
the Court fer their ewn ends, and refuse obedience te ite ru1ef

An order will go as above indicated.


