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actually necessary to prevent the trespasa. The

Sitate v. Vancel711lowa, 138. The rule isbaSed

upon the consideration that an act Of violence

done to prevent trespass which causes death, is

beyond the provocation, and the perpetrator is

g 1uilty of murder. If the intention was not to

take life, or the act was done in the heat of Pas-

mion, the offence,,would b. extenuated, and be-

corne no more than niansiaugliter.

Under the law, at the tixne of tlie killing, for

whicli defendant was convicted, in the cage just
cited, a trespass of the cliaracter of the one

committed by the person killed, which was not

different from the aet of the plaintiff in this

case pleaded by the defendant as a justification,

wa8 not punishable as a misdemeanor. But this

fact cannet defeat; the application of the rul.

of the case new. The mile is based, not on the

liglit in whicli the law regards the act and the

punialiment provided for it. The criminality

of the act, or the turpitude of the trespasser is

not the foundation of the mile. But it is based

upon the limitation which the law imposes upon

the right of the owner of property in rendering

it protection. H. cannot prevent a trespass by

using means dangerous te life. Now, if the act

of the trespasser 18 punishable as a misdeineanor,

that fact does net demand greater violence, or

more dangerous me-ans, te secure protection,

than if the samne act were regarded as a wrere

trespasa and not a crime. . In other words, it re-

quires no more violence te protect property freas

a trespamsr when there ini a statute punishing

him criminally, than it wonld ini the absence of

sucli an eiiactment.
The set of defendant, we conclude upon the

authority cîted and upon principle, in prepariIlg

the means wbereby the plaintiff'K i f. was en-

dangered, ahd from which he sustained great

bodily injury, was unlawful. It follows in the

application of feaniliar doctrines, which do not

demand the support of authority to Becure their

recognition that lie is liable for the injurY in-

flicted npon plainti.
It has been held in England that a ti.espasser,

baving notice that spring-guns are laid upon

the premises, cannot recover in an action against

the owner thereof, for injuries snstained tlierebY.

hoUv. Wilkces, 3 Ilarnewall & Aldersen, 304.

And that when a trespasser, without sucli notice,

is injured in the saine way, ho xnayrecover in such

am action. Bird v. Holbrooc, 4 Bingiain, 628-

Bo the owner of a vicious dog is liable for injure

ie suestained by a trespasser, from beiiig bitten

by sucli dog. S&ir.îy v. Bartlel/, 4 Sneed, 58.

In New York the saine doctrine, with modiftca

tiens on the aide of hnmanity, bas been reCOg-

nizéd. It has been there held that the nature

and value cf thé pmperty ought fo be sucli as te,

Jntify the use of mneans for ita protection Which'
are dangerous tô life.,M~ad that the trespesser

must have full notice of the mischief, in order

to exempt the owner from Iiability for injuries

inflicted. Loomis y, TerrI,, 17 Wend. 496.

Whether notice te the treepasser of the dan-

gereus contrivances laid for the protection of

Property would relieve the owner of liability

for injuries cansed thereby, we do not deter-

mine, as the facts before us do net involve that

question, no such defence having been made in

this case. The authorities that have come te

Our notice seem to 1 ,ogams sucli a rnis.

It has been often held that it is no justifica-

tion for killing animais, that they were trespass-

ing upon another's premises, or doing injury te

lii Property. Ford v. Taidol, 4 Texa, 492 ; Ty.-

Msr V. COr-, 6 lud. 216 ; WrigUL v. Ramscot,.

I Saund, 83.
This ruie is doubtiess supported upon the con-

sideration that the protection of one's property

viii not justify the resort te means that are de-

structive te, the property cf another, when not

demnanded by necessity, or the nature cf the-

riglits and preperty concerned. Certainly, lin-

manity requires that a l1ke mule be extended to

the person cf a trespasser, and that lie be not

exPosed te, bodily injury or death, on the merer

ground that h. ie, et the time, acting in viola-

tion of law.

Il. The deendant insthat under thle ,

iln pari d4lici, or cf contribfltory neghigenc5, the

plaintiff canne mecover If the cae b. regarded

as one of simple negligence on the part of de.

fendant, plaintiff could net be held to tlie exer-

cise cf care, and, in'its absence, of contributing.

te the injury, by hie own negligence without

having notice cf the dangers te which he

Weuld b. expoeed. He could net be regarded as

wanting ,in care, hy failing te une meafl5

for hie protection, from, dangers nknowiVI im~

or in ezposing himself thereto. Thei mule in&

pali- delicto, affords ne protection in a civil ac-

tien, te a party who lias control of dangerens

implements and negligentlY uses them or places

theni in a situation unsafé to others, wliereby

another person, without knowilge thereof, is in-

jured, altheugli, at the time, in the commission

of a trespeas.
This qusllcation of the rule is demanded en

the ground that proper regard for lite and the

person cf others requires came, on tlie part ef

persona usn 4 eadly wepo)Is and dangerous in-

plementa,. that, izury to others may net b. in.


