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to lay down a definite mile. If we should follow those courts
that hoid that an indispensable neceasity is requisite, thon we
would destroy the doctrine, or at least very seriously impair
it, that the way resta upon a grant.

And it is probable tiierefore that the rule laid dowia ina the
case of Pettingkill v. Porter, hereinabove quoted fromn, that a
ivay of neeessity would be held to, be iimplied within a grant,i
where no other way could be conveniently madle from, the higli-
Nvay to the land ini question, without unreasonable labour and
expense; and that wha.t would constitute such unreasonable
labour and expense would be a labour and expense excessive

a he diports have the thatu th e necesa ty h ubeclearl
and diaportionate to th alu th eproety urohecased.

established for the reason that one man 's land should not be
taken for the benefit of another where the same could flot be
justified upon the existence of such a condition of fa-eta fromi
which a clear presiimption could be implied, that the parties
must have in-tended that some way was to have been included
within the original conveyance.

M'hile we think it is clear that the consensus of opinion of
the courts is, that the right of way oi necessity resta upon grant,
yet the courts seem to have drawn a distinction between a right
of way of necessity and a right of way by prescription, or ex-
p~ress grant, in this: that it is flot one of a permanent natu~re,
although it is <xne running with the land, and will passa as appur-
tenant to the land so long as the neeessity exista from. which the
grant might have been implied.

If it is shewn that such necessity exista at the time that the
c<)uveyance Nvas madle, that wiIl conclusively show a grant; must
this itrict necessity at ail tinies continue in order that the right
of way may flot be lost, is a question which seems not to be
conclusively settled.

In Oliver v. Hook," while not strictly required for a deci-,
sion of the case under consideration, the court says-

" But this way- of necessity is a way of new ereation by oppra-

titni of law and is only provisional. for it is brotight into exist-i
etwq froni the necessities of the estate granted and continueq to


