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case whether it would do so or not, and that nothing appeared iii this case
to justify the niaking of such declaration.

4. The court should flot interfere as to the portion of the real estate
to, be occupied by plaintiff until the Inatter carne beore the trial judge.

5. As plaintiff had succeeded on the principal question before the
court she sbould have the costs of the appeal.

F. B. Wad.-, Q.C., for appellant. W. B. .4. -RÙtk, Q.C., and
A. Roberts, for respondent.

[july 18, 1900.

Contraci la e'rect mili- Cou nterclaim for damages for de/ectà.'eperformance
-Evidence-New trial

In an action brought by plaintiff to recover an ainounit claiined by hini
for work done and materiais supplied in constructing a mill for defenidants,
defendants counterclaimned for damages arising froin the defective performn-
ance of the work which plaintiff was etnployed to do.

Held, that defendar'ts vrere entitled to damiages suffèred by reason of
the loss of the use of the mill duritig the sawing season, but as there was no
evidence to fix the amnount of damnage, and as danmages wert allowed, to
which, defendants were flot legally entit1jed, there mnust be a netw trial.

-F. B. WYade, Q.C., for appellant. f A. Mclea, Q.C., for
respondent.

IN IR~ W~HFEOCK. LJuly 18, 1900.
Probate Court -S~ettement ofesai-/rdtof risfm rpr

ejection of ez-idenee- Costs.

Iii settling the estate of W. ini the Probate Court the judge of the
court, at the instance of the next of kiti of deceased, undertook to dispose
of the sum of $z,ooo, which the administrator, a brother of the deceased,
contended had been given bun by deceased, two years before ber death,
as a gift for bis two sons. Evidence was tendered by the administrator for
the purpose of sbewing that the money received by hîm from deceased had
b)een invested for the two boys by paying off a niortgage held by R., and
that the fact of the investment had been conunicated to the donees.
Trhe judge declined to receive the evidence on the ground that at the tune
it was tendered the court had been adjourned solely for the puYpose of
hearing argument hy counsel, and tbat he could not receive further
evidence.

Per TOWNSHEND, J., RITCHIE, J., concurring.
Heft . The probate judge had power to hear and consider evidence

at any time before making his final decree, and he was wrong in
refusing to receive the evidence tendered.

Full Court.]
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Pull Court.]


