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technicalities they may be called, they are, in substance, in the
nature of a detence ta the action."

That the Act should be construed narrowly finds well-nii
convincing support from the significant absence of the term
counter-claim in the sections except in their title. The sections
%vere framed upon Order xix., rule 3, and the alteration of
the language imust have been made deliberately. It seems reason-
able ta conjecture that thç* draftsman noticing the provision in the1' English rule for the exclusion of a set-off counter-claimn that could
flot be conveniently tried in the action, ard deciding ta omit the
provision in the Act before him, soughit ta overcome its absence by
excluding matters of cotunter-claim fromn it.s operation. But specu-
lation as to the intention of the framicrs of an Act is only valuable
as an aid to its interpretation if supported by the language they
have used. It is sibrniitted, but with diffidience, that the language
in question must be construed ta include counter-claimn, and that
the distinctien between set-off and counter-claim- is abolished fo r
many purposes.

Uncier the judicature Act as bath the terrns set-off and counter-
dlaim arc used, meaning inust be given to each, and set-off is con-
strued in the sense given ta it in the statute of Geo. IL., and to
apply to set-off as alloved by that statute. Thus ini N#'a/c v. C/a rke,
4 Ex. D). 295, Hlawkins, J., says :"It is important ta bear iii minci
the distinction between that which is mattei (if defetice in the
nature of set-off as allowed by the statute af Geo, HL., and that
which is matter of pure counter-claim as alloved by the J udicature
Act, 187~3, and the orders framed thereunder. Both set-off and
counter-claim under the judicature Act are in oile sense cross-
actions, but there is a wîde difference betveen them. A set-off is
a debt allowed by the statute af Gea, Il. ta be set-off against
another debt, and for it the plaintiff may in bis particiilars give
credit sa as ta prevent the defendant fromn again setting it up."
(See also Gat/tercote v. Stii, 7 Q. B. D, 629,),

This view ai the xneaning of the term under the judicature Act
is nowhere better sumnied up than ini Monte//h v. Walsli, io P. R.
163. It is there said; " Of these two, set-off and coutiter-clairr,
counter-claim is by far the more extensive. As ta set-off, it has
acquired a wveIl known signification, and subject ta the extension
of it that is made by the rule, exîsts as it alvays did, and is liable
ta the aid limitations. It does flot follow that because they are
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