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DRAKE, J-1 [August 19.
LORING V. SONNEMAN ET AL.

Aj5pearance under Proiest-Renewing expired wr/t of Sumils-Laches

Plaintiff applied to renew a writ which expired in April last. After a1ctiOf
brought, plaintiff discovering that both defendants were out of jurisdictiOn'
obtained an order to issue concurrent writs, one of which was served in due
course. The other was flot served until after the twelve months for whiclh the
original writ was in force had expired. o h

The defendant who was served some months after the expiration o h
twelve months, entered an appearance.

DRAKE, J. :A defendant irnproperly or irregularly served cannot treat the
writ thus served as a nullity, Hamp v. Warren, 11 M. & WX., 103. ie, fllst
apply to set it aside, and this he can do without enterîflg an appearance (see
Rule 7o). Here the defendant has appeared and under the appea rance isr'
ten a note stating that the defendant appears uuder protest. snerernarks are

In the case of Fletcher v. McGil/ivray, 3 Bý. C. Rep. 49, oe drr
made on the subject of appearance under protest being unikno wn unde u
rules. The case of Frth v. DeLas Rivas, 69 L.T. 383, was not br0Lght. to the

attention of the Court when an appearance under protest was rec0gnized3
valid under a rule which is flot in our code, but that case was decided f

Mayer v. CZaretic, 7 Times L. R. 40, where i t was held that an appearanc ifn

qualified by protest did fot take away the right to object to the jurisito ife

notice of the objection was given to the plaintiff at the tirne of enterifgth

appearance, s0 it may be considered that this appearance conveys notice of ai,

intention to raise the question of jurisdiction. The defendant bas takel' e0
step to set aside the service of the writ, and the plaintiff beekst urenew thes
writ in order that fresh service may be effected. The delay Of fou ltht

unaccounted for, shows too great laches. Application refused, with costs.

Godfrey, for defendant.

BOLE, Loc. J.1]Jli 4

IN RE TRYTHALL.

Setting as/de award-Reference back. of the
This was an action to set aside an award on the grounds thattw*'O nd

arbitrators, while the anbitration was pending, and before the award ""Il
in the absence of their fellow-arbitrator and of the parties to the sub1io
obtained evidence having material bearing on a question of fact in tl thsio1
tration and on the question of construction of the agreemrent Of ur') h

Held, that under sec. lo of the Arbitration Act, 1893, the ncte' ld

award should be referred back to the arbitrators for their reconsideat!'


