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Appearance under protest— Renewing expived wril of summons on
After act
jurisdictlom
d in dué
hich thé

aches.

Plaintiff applied to renew a writ which expired in April last.
brought, plaintiff discovering that both defendants were out of
obtained an order to issue concurrent writs, one of which was serve
course. The other was not served until after the twelve months for W
original writ was in force had expired. L the

* The defendant who was ser\f)ed some months after the expiration of
twelve months, entered an appearance. eat the

DRAKE, J.: A defendar{)tpimproperly or irregularly served cannOt;{re must
writ thus served as a nullity, Hamp v. Warren, 11 M.. & W., 103 e, (see
apply to set it aside, and this he can do without entering an appeafce s writ*
Rule 70). Here the defendant has appeared and under the appearan
ten a note stating that the defendant appears uuder protest. marks ar€

In the case of Fletcher v. McGillivray, 3 B. C. Re.p. 49, some ré ander our
made on the subject of appearance under protest being unknown ht to the
rules. The case of Frith v. DelLas Rivas, 69 L.T. 383, was not brocufgnize 4 as
attention of the Court when an appearance under protest was I€ decide
valid under a rule which is not in our code, but that case was - ance u?
Mayerv. Claretic, 7 Times L.R. 40, where it was held that an ap.peisdictioﬂ if
qualified by protest did not take away the right to Obje“.m the Ju;tering t
notice of the objection was given to the plaintiff at the time of eotice o
appearance, so it may be considered that this appearance Conveyshn s taken no
intention to raise the question of jurisdiction. The defjendant a renew t ¢
step to set aside the service of the writ, and the plaintiff seeks :’our month®
writ in order that fresh service may be effected. The delay Of hocosts'
unaccounted for, shows too great laches. Application refused, wit

Senkler, for plaintiff.

Godfrey, for defendant.

[June 2
BoLE, Loc. J.]

IN RE TRYTHALL.
Setting aside award—Reference back.

o Of B

This was an action to set aside an award on the grounds tha(tjt:::s d

arbitrators, while the arbitration was pending, and before the awar submiss'

in the absence of their fellow-arbitrator and of the parties to the int sb¥

obtained evidence having material bearing on a question of fac; Submission'

tration and on the question of construction of the agreement 0 atter of thde
Held, that under sec. 10 of the Arbitration Act, 1893, the ™

deration &7
. 1 si

award should be referred back to the arbitrators for their recon
determination.



