THE LEGAL NEWS,

139

did .
,hwm’t “e:dlde within the province, they
ordered i i -
Ment of couts, to givesecurity for the pay:
nt C‘{’““‘- The plaintiffs obtained judg-
:galnst the defendant and seized certain
b h:nd furniture which his wife claims
Mtiou.m' and the plaintiffs contest her op-

. Th
‘ntse °Pposz.mt has moved that the contest-
that ¢, réquired to give security for costs,and
%, ® proceedings be stayed until they do

Art:lc]e 29 of the C. C. provides that every
bri. - 0‘;°f: resident in Lower Canada, who
ing in l.nstltutes any action, suit, or pro-
Posite 1t8 courts, is bound to give the op-
be ine‘l;aft}’ Security for the costs which may
ing, Tred in consequence of such proceed-
Ag
%nu:t’i:hether’ un('ie?r this article, a plaintiff
enrigy orgcan opposition is bound to give se-
and juq 0818, opinions seem to be divided,
;- 8ments have been given both for and
After examining the various judg-
, Prefethe point which have been report-
Mr, Fuats ¥ to follow the opinion of the late
M. 1@ Smith, in the case of Morrill &
0 do g, 6 L. C. J. 40, that he is not bound

The gp4:
takep o100 of the C. C, already cited, is
Whigy, |2 8ec. 68, of ch. 83 of the C. S. L. C.
long, aﬁ?‘:@ed that “in all actions, opposi-
! Lower (;l its prosecuted before the courts
Withoyt Lowanada" by any person residing
Party o0 er Canada,the defendant, orother
the pa),mcemed, may demand security for
or i‘;t of his costs in case the plaintiff
tion, ¢ oth T Bh‘?llld fail in his action, opposi-
Clear tpq; F 8uit.” Under this section it is
8iVe gogyyrr., CPPOsaDt could be compelled to
QWency of h}" for the costs incurred in conse-
Tequire 18 Opposition, but that he could
t“ﬁnxhiso secfll-’lty from any party con-
%Wgh N Pposition. The article of the Code,
intg ot reproducing the exact words, was
: °°diﬁem,' 38 appears from the report of the
Sectioy ' oProduce the provisions of this
- An .
'y;::ang": Or rather any non-resident,
Tequireq b“t"thh a right in our courts, is
Party again

8t.
. menta on

2y our law to give security to the
5t whom he claims such right,

and this applies to an intervener and to an
opposant, as well as to a plaintiff. But, once
a right has been judicially recognized, it
seems to me that our law does not require
security to be given for the costs, direct or
incidental, to be incurred in enforcing such
right.

I find the following authorities on this
point :—

Sirey, Codes Annotés, article 16, No. 7:
Pétranger poursuivant une expropriation
forcée n’est pas tenu de fournir la caution
judicatum solvi. Poncet, Traité des Actions, No.
173: il en est de méme &'l ne fait que pour-
suivre Pexécution d’un titre paré, cest-a-dire
revétu de la formule exécutoire; car il ne
g'agit plus pour lui de réclamer un droit liti-
gieux, mais d’exercer un droit acqpis.

In this case, the plaintiff’s right has been
judicially recognized, and they are seeking
to enforce it. It is the opposant who is now
seeking to establish a right which the plain-
tiffs contest. They occupy the same position
as a defendant who denies a right claimed
against him, and who, not seeking, but resist-
ing, is not bound, and should not be called
upon to give security. Then again, the end
gought by the contestation is the enforcing of
aright which has been judicially recognized,
and the costs are incidental to the execution
of the judgment obtained.

Iam of opinion that the opposant is not
entitled to security from the plaintiffs, and I

reject the motion. .
Motion dismissed.

D. R. Barry, for opposant.
C. P. Roney, for plaintiffs contesting.
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SUPERIOR COURT.
MonNTREAL, Feb. 12, 1886.
Before Jounsox, J.

TANSBY V. GRAHAM.
Libel— Private and public eapacity—Expression
of opinion by an elector of a public man.

The libel complained of was contained in a
letter written by the defendant during an
epidemic of small-pox, representing that the
Fplaintiff was a cipher on the Board of Health
of Montreal.
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