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trovince of Manitoba.

KING'S BENCH.

FuI Court.1 NICCOW.Jý V. MlAcK.v. [Der. 2z, i9)oî.

Gouraa-Refzisal t0 perjorm - Rt¶cission-Remedies.

Action for recovery of darnages for breach by defendant of bis
c )ntract to purchase xoo tons of hay from the plaintifi. After delivery of
two crar-1oads of the hay, defendant claimed that the hay in one of the
car-louds was flot of the quality required by the contract, and wrote 10

Iulaintiff that he would take no more hay fromn him u-n1ejs he niake the
brst car r;Ight, by which he meant that plaintiff should accept less than the

pnice agreed on for it. The trial judge found as a fact that the hay
objected tb "as part of the hay defendant had examined and agreed to
purchase. and bhat lie was bound 10 taice it and pay the price à.greed on

lci.thai defetidai.t's refusai to complete the contract was of such a
iatîure that plaintTf could elect te sue at once for damnages for sctch
refu1saI, and vias not bound to wait for any firther repudiation by
defrtldant, er to hold hirnelf in readiness to del.ver a-ay -more hay:
Freetn, v. Bur, L..R. 9 C-1). 2uS; . lïitz'rs v. Rey-noids, 5 B. & Ad. 882
Versey Steel and Ir-on Co. v. 'a v/or, 9 A. C. 434, followed.

Wh eti the plaintiff received the defendant's letter above referred 10

in Ïiad a third ccr-load of the hay ready for shipment to defendant at
Iýcew'atin, and at once sent it Io Wiînnipeg where he sold it at a price less
than the contract prici.; and, although he had more than znough hay on
hand to fi the contract, he did not deliver any more of it to defendant.
but piaced the matter in the hands of his solicitors and shortly afterwards
ýoId most of the hay that the defendant had in the irst instance agreed
tc> take. 'The solicitors first took proceedings in an Ontario court to
rcover the price of the hay defendaîît haca received, ane, after the setule-
îni-nt of that dlaim, they wrote defendant that plaintifi' hid instructed
theni to write to him to know if he would accept delive-y of the ba~lance
of the hay ordered, viz., 797-- tons, ai-d saying that their i',structiovs were
to issue a statement of claint by the end of the wzek if the defeneant
shnuild refuse acceptance. T1wo weeksî afterwards the staternent of dlaim
in tbis action was issued. On the above (acts it was contetuded by counsel
for defendant that even if defendant had refused ti perform the contract,
the plaintiff lad flot acted upon that refusai in such a way as t0 entitie
Iimii to take advar'age of it, but had afterwards urged on the defendant
compliance with the contract as if il ý&ere sffli existing, and that the facts
brnught the cae withiiu the principie lid down Iby l.ord Esher, M.R.


