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On October 22nc1 the plaintiffs with the consent of the defendant Hender-

son procured an order to discontinue as against hirn "on payrnent of bis
costs fortliith after taxation," On the taxation of costs aIl items respectiîng
brief, counisel flée, arl'ising on evidence and counsel fee with brief at trial were
disallowed lby the Clerk, on the grouud that the notice of trial pruvided for in
the order setting dowu had not been given.

On appeal it was contended for plaintiffs that cause had not been set
do-n, and that defendlant was not entitled to costs of brief until after notice
of trial given Ereeman v. SÉrùu11(911, 32 L.J. C.P. 249; Coooer v Boes,

&. N. 188.
For the defendant it was contended that the practice in the Nor,',-West

Territories in this inatter differed frorn that in England. *rhe order setting
down v'irtually covered the English notice of trial and ordei entering.

ROULEAU, J. :'rhe Englislh practice is set out in E.M.R. 435, 436, 439
and 444. Our procedure is laid dowvn in J. O., section 154, which provides
that IlAfter the close of the proceedings the plaintiff îay at any tinle, on

*notice to the defendant, apply to the 'udge for and obtain an order setting
down the cause for trial . .at such tîine and place as the Judge
shali direct. . . . ut if such application be not iude within three
months after the close of the pleadîngs, the defendLant on notice rnay apply for
and obtain an order to set the cause dow'n for trial."

It is quite clear that the practice in the Territories with regard to setting
a cause dowvn for trial differs, frorn the practice in England in that behaîf.
With us the order setting down takes the place of the Englîsh notice of trial
and order c-ntering. No importance is to he attached to the fact that in the

;kl' iMorder setting down, provision is frequently made for notice of trial before
hearing. This notice is a inere miatter of courtesv, and the order is flot


