
tion of the deention. In HackeY. Jfarr (8 C.
P. 441), the distinction between such a pies and
on avowry is pointed out, and it is held that an
avowry muet shew a good titie in omnibus. That
oase wae flot referred to in the Court below, n or
was this distinction noticed in the argument b.-
fore un. But it confirme our opinion that the
present avowry cannot be upheld..We may as well add that no objection wae
taken to the plea in Spry Y. AfcKenzie. It did
not aver that the collector came to the inn se a
guest, wbich, perhsps, was necessary according
to the case of Smith Y. Dearlove (6 C. B. 132).

On the whole, ve are of opinion that this
appeal must be allowed, and that the Court below
sbould make abeolute the ruie to enter the ver-
dict for the plaintiff.

The case of Corbett Y. .Tohn8ton (Il C. P. 317),
is s0 ciosriy distinguishable iu its fact8 froin the
present that we merely mention it in order that
it may flot ho supposed it was overlooked by us,
espocialiy as it was relied upon in the Court beiow.

Appeal allowed.

COMMON PLEAS.

<RePorted by S. J. VANKOUGENEçT, EaRq. Barrister-a-Law,
Reporter to the Court.)

WELS5H v. LEcAHY.
O.»eso ffob1-C. S. U. 0., ch. 64, sec. 50, 51, 57 & 91, tub-

sec 2.-Feading.
Declaration by a school teacher against defendant as euh-

treasurer of achool moneys, setting out an order signedby the 1'ical sup,usede,,t of schools in favor of plaintiff
upon defendaut, as such sub-treasurer, directing hlma topay plaintiff $27.80, and charge to account of county as-sessmeel for 1866, and alleging a refusai by defendant to
pay plaintiff in pursuance of such order, with a claiio for
a mandamnus, and £50 damages.

Held, ou demurrer, declaration bad, as flot showlng thatthe check or order was drawn on the order of the schooltrustees, and lu setting out a check void on its face, be-cause drawn upon a fund over which the local superln-
tendent, had no control, and in flot showing that the sub-tressurer had money in his hands belonging to the achoolsection, or that the county councl had made provision
to enahie hlm to pay the emout.
The declaration domurred to, in which there

were two counts, substautially the sanie, le suffi-
ciently indicatod by the head-note to the case.

J A. Boyd, for the demurrer, cited Buslt v. Bea-
ven, 1 H. & C. 500 ; Taylor v. Jermyn, 25 U. C.
86 ; Bemon v. Paul, 6E& B.2 73 ; Ward V.
Lowndes, 1 E. & E. 940, 956 ; Bey v Mun. Coun. of
Bruce, il C. P. 5 75 ; Hastings v. Bann. Nav. Co.,
14 Ir. C. L. R. 534; Smithe y. Coltngood 19 U.
C. 259 ; O.S. U.C. ch. 64, sec. 27, su b-secs. 9, 22,
sec. 96, sub-eece. 1, 2; Seymour v. Maddox, 16 Q.
B. 326; Haacce v. M[arr, 8 C.P. 441 ; Worteington
Y. Rulton, L.R. 1 Q B. 63.

T H. Bull, contra, cited Norris v. Jir. Land
Co., 8 E. & B. 512; C. S. 'U. C. Ch. 64, sec. 91,

sub-sec. 2, ch. 23*, secs. 1-8.

J. Wux.oN, J., delivered the judgmlent of the
tourt.

This declaration has been franied upon the as-
sumption that a duty ie cast upon sub-treasurers
cf aschool moneys and on county treasurere to psy
the local euperintendent's order, whether lawful
Or flot, on behaif of a echool. teacher, in anticipa-
tion cf the pl-yment of the county echool assees-
or not, and Cat the order or chèck, as it je called
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ini the Ststute, je lawful without the order of the
school trustees.

This, we think, je not the law; for the primar!
duty jseuat upon the niunicipality of the countf
to make the necessary provision to enable the
county treasurer to pa1 the amount of such order,'
sud that the cheque of the local superintendent iO
not lawful unlees authorized by the order of th#
trustees.

In regard to raisin the necessary funde fot
sustsiniug ecnnon ehools, the 50th section 01
the Act respecting Coninon Schools enacte, thât

each county counicil shall cause to be levied
yearly upon the several townships of the countl
sucli sunis of money for the payment o? the sali'
ries of ]egally quslified common school teachefl
as at lesst equal the amount of scbool money s1V
portioned by the chief superintendent of edueS'
tion to the several townships thereof for the yeaV.

The 5sit section enacts that the sum sctuallf
required to be levied in each county for the salW
ries of legally qualified teachers shall b. collecte8

and paid into the bande of the county tresurer,
on or before the fourteenth day of Deceniber Wii
each year; but notwithstanding the non-paymnie
of auy p art thereof to such treasurer in due tixn,ý
no teacher shall be refused the payment of th#e
surn to which hie inZybe entitled from. snch year'O
county echool fnnd but th e county treasurer shall
psy thse local superintendent' s lawful order 00
behaif of sncb teacher, in anticipation of the pay'-
nment of the connty school aseesemeut, and tIsa
couuty council shall nise the neceeeary provieio1

to enable thse county tresurer to pay thse amou0e:::
of euch order.

Thse 57th section enacte that, if deenied expedk
eut, thse county coundil shall appoint one or more
eub-treasurers of echool nioneye for one or more
townshipe of thse county; in which event esdl.
euch eubtreasnrer shall be eubject to thse saniS
responsibilities sud obligations, in respect to thO
paying and accounting or echool moneye.In onacting these clauseà the Legislature tote
it for granted there would always be nionoy '-O
thse bande of the county treasurer, from which 118
would ho able to pay ail orders drawn upon bi'
by the local superintendente for the payment 0
thse salaries of teachere, in anticipation of th#
echool fond, in case it were not paid into blD
hande-at the proper time.

Thse duty of the defendaut wae flot to psy b#'order ont of hie own nioney, but froni money
the school fund, if hoe had it, sud if not, thon fr015

any money ho migbt have in hie bande, frolO
which. the connty council bad anthorized hurm 00

Ïftetreasurer ol' enb-treasurer bas thc mol
and refuses to psy a lawful order *of the local 9e
perintendent, a rnandsmus wonld lie;- but if
bas not, no duty lies on bum, and therefore 00
niandamnue ought to be granted.

The plainti f, in the second count, on the 83010
statenient of facte as on the firet count, clailO
damnages againet the defendant, for not paying
local superinteudent's order, sud s niandanllD
For reasone already given, we think hoe canOl'
nisintain hie dlaim to damiages on the scn
count, nor to have the niandsm ns praved f01,j
Assume for the nioment, that thse defenjant hod
money of the county echool fund in bis bande, 01
other moneye from, which hoe wae authorized tu
psy it; was tbe order set ont s lawful ordA
which the defendant, as sub-treasurer, was hoU0ý
to psy?


