ebruary 21, 1908,

SPRING
COSTUMES

pbrovinces. On the 15th
beared on the Washing-
a fresh southerly gale
aters with a maximum
52 miles at the mouth
river, but the disturp-
psed and the pressure
and the pressure con-
g the rest of the Week
been rather in excess
ount and snowfall oc-
gher table lands both

and the adjoining
jures west of the Rock.
bout normal. In the
the cold weather has
all the week though
in towards the close,
rovinces the pressure
erably throughout the
s been general and
e not been excessive

the week the pressure
greater part of this
the continent, with a
_northern districts of
inces and a blizzarq
prtheasterly gale and
ow at Chicago.
re registered 9 hours
» hlghest temperature
st 54.2 on 12th, rain

(Highest 50 ond 14th
, rain 1.22 inches. ’
Inster—Highest 50 on
12th, rain 1.14 inches,
ighest 40 on 10th,
;_No precipitation.
-Highest 32 on 15th
Tth, 18th, snow 3.0

—Highest 42 on 13th
16th, rain 1.14 inches.
St 34 on 15th, lowest
ecipitation,

hest 6 on 14th, lowest
Dbrecipitation,

L MARKETS

il Prices

=
;oo

Y
o320
ge¥
et e -
8058wen808

DO 4 0O DO DY b= €D T by b b

BB
WSS el
AonnonooSn®

1.00

25 to 307
sosses AP ENEE

Friday, February 2%, 1908.

'VICTORIA SEMI-WEEKLY COLONIST

NEW MEASURES

IRE INTRODUGED!

~ Bill Provides for Provincial
vs and Appointment of
Park Board

0PPOSE  SUPERANNUATION

1 lardine Takes Exception
y Iimportant Portion of the
Civil Service Bill

Daily) g

ires of consider-
ntrodueed at the
ture yesterday af-
:st these was a
maintenance of
| the constitution

Carter-Cotton, president of the
council.

\ bill to consolidate and amend the
ws affecting crown lands was intro-
ed by the chief commissioner, and
en its tirst reading  also.

several railway bills' were advanced,

t them the Crow’s Nest and
\or rn Railway bill and the Eastern
ritish Columbia Railway bill. To the
iornier were added an amendment
th regard to the employment of
iliens and a fair wage clause, and the
iill read a third time and passed. One
r two changes were made to the latter
committee. The ecapital was re-
iced from $2,000,000 to $750,000 and
the provisions regarding the bonds to
be placed with the finance minister in
guarantee that the company will fulfill
s engagements were modified. ;

The debate upon the ecivil service
hill was resumed by John Jardine,,
Fsquimalt. Mr. Jardine took exception
to the superannuation proposals  con-
tained in the bill on the ground that
it savored of class legislation. He
suggested that the ‘government should
withdraw that portion of the measure
and introduced an amendment to that
effect. 3

Mr. Jardine expressed himself as
willing to support 2 measure which
would provide a monthly pension of
$30 to both men and women of 57
years or over whose yearly income
during life had not exceeded $700.

It is unlikely that the budget will
be brought down before Monday. To-
day the report of J. P. Babcock, fishery
commissioner, will be presented to the
house by the attorney-general.

The speaker took the chair at 2:30
o'clock. Prayers by Rev. H. A. Car-
son,

Crow’s Nest and Northern

On furthér congideration of the bill
to incorporate e Crow's Nest and
Northern railway company Mr. Ross
moved, that the following new sec
tions be inserfed in h1:111115 b)zﬂl: L ed

23.. That liens, employ:
én theba!‘aﬁ?v:"y dux‘ini' . con§truction
unless it is demonstrated to the sat-
isfaction of the lieutenant governor in
council that the work cannot be pro-
ceeded with without the employment
of such aliens, : b

24, That the workmen, laborers or
servants employed in  or about the
construction and operation of the rail-
way shall be paid such rate of wages
as may be currently payable to white
workmen, laborers and servants em-
gaged in similar operations in the dis-
trict in which such railway is con-
structed and operated. 2

Say it Is Useless

Mr. Hawthornthwaite
that thé . proposal as
aliens was valueless.

Mr. Oliver held that such legisla-
tion had been declared unconstituti-
onally - the privy council’ The motion
was carried, and the 'bill as amended
was reported read the third,time, and
passed. :

Dominion Trust Company

The bill respecting .the Dominion
Trust company, on motion of Dr. Mc-
Guire, Vanc¢ouver, was reported and
will be read the third time this af-
ternoon. g

Eastern B. C. Line

On the bill to incorporate the east-
ern British Columbia Railway com-
pany being taken up Mr. Ross pro-
posed to substitute for section 3, the
following section: )

3. The company -may 1ay out, con-
struct and operate a railway of the
gauge of four feet eight and one-half
inches from a point on the south fork
of Michel creek, at or near the point
known as “The Loop,” on the Crow's
Nest branch of the western division
of the <Canadian Pacific railway;
thence running in a southerly direc-
tion up the said creek to the mouth
of the east fork of sald creek; thence
up east fork of said south fork in an
easterly and southerly direction to a
point "in the southerly boundary of
lot 6,999, Group One, Kootenay dis-
trict, a ‘distance of fourteen miles,
more or less; provided that nothing in
this act or in the railway act con-
tained shall be deemed ‘to authorize
the company to build any branch line
to any point mearer the Internatiohal
boundary than the southern boundary
of said lot 6,999.” : ;

Agreement Reached.

This clause has been agreed upon,
he added, by the various conflicting
interests which appeared before the
railway committee, and -whose con-
tentions "have occupied the attention
[ its members for some time past.
‘nd as this arrangement is the result
" a mutual agreement, and, I may
oy, that I now hold in my hands the
sgreement which is signed by all the
arties concerned. I hope that the
nembers of the house will consent  to

passage without opposition.

\ir. Hawthornthwaite enquired the
‘ason for what he termed this extra-
rdinary change in the whole tenor of

tlie bill, and asked for an explanation,
1 order that the members might - be
solutely satisfied In respect to what

7 in the meantime taken. place.

¢ members of the railway commit-
© had been almost pestered to death
clation to this whole business, and
Vas their duty to find out exactly
't had occurred. ;

- Ross: I 'did not previously of-

an explanation to ‘the house in.re-

to the issue of the contest which
veen waged in eonnection with the
ieration of this bill |

remarked,
concerned

before . the
of the raillway committee,
because I wished to save as

f the time of the committee as
¢, although it seems to te that]
' circumstances it was quite puts

* The Chewing Tobaceo
G

ficient to say that the warring ele-
ments which were engaged in this dis-
pute were satisfied.” F» do not say .that
the agreement which has been reached
in this case is at all satisfactory
either to the parties who are the ap-
blicants for this charter, or to the res-
idents of the district; but in the cir-
cumstances it has been considered ad-
Visable to submit to a compromise.

The, understanding at  which the
contending parties have arrived is, in
brief, this: that instead of getting a
charter authorizing the construction of
some fifty miles of railroad, the pro-
moters of this bill must remain con-
tent with the privilege of being able to
build fourteen miles, and this is prac-
tically everything that {s contained in
this agreement. -We have 'felt our-
selves obliged to remain satisfled with
this curtailment of our plans, and
rather than take the changes of having
the bill defeated in the house, while in
committee, the promoters of this bill,
who are really anxious to construct a
railway, at any rate for that distance,
have deemed it after all better policy
to submit to this restriction than press
for and imperil the whole bill. I do
not known that I need say more, and I
would not have said this much had it
not been for the hon. member for Na-
naimo.

Mr. Hawthornthwaite said = that as
this was practically a new bill, it was
their, duty to oppose it. These deals
should. be arranged ' outside of the
house.

Mr.. McPhillips Agrees.

Mr. McPhillips: As I understand that
this agreement has received ' the ap-
proval of the holders of the present
charter, I merely wish to state that I
rather disagree with those who are in
favor of free trade in railways. I am
not an adherent of any such policy,
and I believe that this is also the
‘policy of both the Liberal and Con-
servative parties in this particular. I
do not think that anything can be
found in this amendment which is in
any way contrary to the public inter-
est. Indeed, the public interest may
be said to be advantaged, while at
the same time the Southeast Kootenay
Railway company, which has acquired
certain lawful - and legislative -privi-
leges, will not be wunlawfully, if I
may use this qualification, exploited
out of their legitimate position (hear,
hedr), and can now feel that they will
not be prejudiced in obtaining in the
money markets of the world the funds
necessary to carry out their under-
taking. On the other hand, if this
bill had passed through this legisla-
ture in the form in which it was in-
troduced and had in that shape become
law, I am perfectly satisfied that this
house would have done an irreparable
Wwrong,-not only to the Seutheast’ K66~
tenay Railway company,. but also to
the good faith which should be ob-
served ‘by us in respect to the consid-
eration of similar-matters in all other
possible cases of a like description,
because it could with justice be then
sajd that in such circumstances, or
circumstances ‘at all ‘'of an analagous
nature, any charter or any undertak-
ing which was authorized by the legis-
lature of the province of British Co-
lumbia was not at any time safe. And
all applicants for funds in the money
markets of the world would, if ques-
Jioned upon the subject, be ohliged
to admit, if they were truthful, as I
submit such people ought at all times
to be, that possibly that very mo-
ment the legislature Bf this province
was engaged in the work of authoriz-
ing some other company to build a
Hne over the very same territory. All
of which would certainly not be in the
best ‘interests of this province, as it
would demonstrate that this legisla-
ture is unmindful of its duty in these
important particulars. y The obligation
is' indeed mutual, for while we have
undoubtedly the right to insist upon
companies which havé acquired char-
ters fairly living up to the statutory
requirements which we have imposed,
on -the other hand, these companies
have a perfect right to insist that we
shall fairly respect the privileges.
which we have conferred. And in any
case I would most certainly oppose the
recognition of any such: policy as free
trade in railways. (Hear, hear.)

Result in United States

Now, what has heen the result of
this policy in the United States? Why,
it has fastened upon that couatry tke
tentacles of that gigantic octupus
which is' eomposed of their various
and immense railway corporations,
which, while they may at times ap-
pear to be divided, the one against
the other, are as a matter of fact, al-
ways closely allied. And hence, it
has come about that in that country
today it is impossible for people to
become nterested in railways unless
in assoclations with one of their. great
railway. systems, either tHe Southern
Pacific or the Union Pacific, or the
Northern Pacific, or the Great
Northern. As we are well aware, the
Northern Pacific and the Great
Northern are now the same company,
while the Southern Pacific is inter=
ested in numerous railway enteérpris-
es, and they have leagued themselves
together in such a manner that nearly
all the railways in that extensive
country are at the present time, prac-
tically under -one econttrolling head
(Hear-hear) Sugh a state of affairs
is surely not desirable in Canada, and
it should be and -should always re-
main our policy to keep our local
companies and our local roads free
from the trammels of these great cor-
porations (Hear-hear). In the cir-
cumstances however, as it must be
assumed, that no actual injury is
done to the interests of the 8. E.
Kootenay Railway company. I do not
see how any objection can be well
taken to the ‘bill in its ailtered shape
(Hear-hear). ¢ ¢
Wanted it Withdrawn

Mr. Hawthornthwaite urged that
the bill should be withdrawn and re-

introduced, and further ¢omplimented
'the member -for the Islands for his

defence of the rights of the S. E.
Kootenay Rallway company.
Cash Deposit

Mr. Ross moved the insertion of the
following ‘clauses in ljeu* of section
21, L A
21. The company shall, wlthm six
months after the coming into force
of this act, deposit with the minister

of finance and agriculture the sum of
five thousand dollars, either in cash

“{ ter, as security that the company will

/fpenditure ,the

or securities approved by said minis-

expend not.less than ten thousand
dollars in- surveys-or construction of|
Be railway thereby authorized to ba
| built before the first day of Deécember,
‘A/D, 1908, and in default .of such ex-
aforesaid deposit - of
money or securities shall be forfeited
to and become the property of the
government; and should such security
not be deposited as aforesaid, or
should such expenditure not be made
Within such time, all the rights and
privilegés conferred by this act shall
be null and void.” -

This clause he explained, was taken
from the railway act, and the reason
why he proposed to make this change
in the bill was simply this, that while
the promoters of this enterprise were
quite willing the other day to put up
bonds for $25,000, as a guarantee of
their good faith and their determina-
tion to proceed at the earliest possgible
moment with the undertaking, a con-
siderable change in the condition of
affairs had since occurred. As a mat-
ter of fact that condition had been
imposed by the railway committee;
but as a compromise which meant a
very considerable curtailment in their
plans had been arranged, it became no
longer .necessary to insist upon so
large & bond, and in fact there was no
reason whatever why the ordinary dand
applicable clauses of the Railway act
should not be incorporated in this bill,

Mr. Willlams said he intended to:
vote against the whole proposition.

Working for Constituency.

Mr. Ross—I do not_think that the
many suggestions which have been of-
fered by hon. gentlemen opposite have
been proposed with any useful object
in view, one way or the other. (Hear,
hear) - The real aims of these hon.
gentlemen is to place me, if they can
by any possibility manage to effect
their ;purpose, in an '‘awkward posi-
tiofi as regards my relations with my
constituents. (Hear, hear). I may say
that I have no personal interest what-
ever in this transaction. (Hear, hear)
And that as far as my purely personal
interests are concerned, I do not care
whether a charter be granted to this
railway company or not. & am and
have been only working to the best
of my ability in the interests of my
constituents, and making every endea-
vor to secure the construction of a
new line of railway which will 16cally
be a work of very considerable utility
and importance. (Hear, hear). 4

And there is no reason in. the world
which can be successfully advanced
why. the members of - the! committee
should adopt this clause,” as every
ground for demanding that more strin-
gent conditions' should be attached to
this proposed charter have now alto-
gether passed away (hear, hear), and
it has now, as a matter of fact, merely
become a question of complying with
the ordinary conditions which fit all
ordinary cases. (Hear, hear.) If hon.
gentlemen opposite imagine that they
are going to succeed in a possible ef-
fort to makeé me lose my temper I can
assure them that in this they will find
themselves to be most egregiously
mistaken. (Hear, hear.)

Mr. Williams said that they were not
to be deterred from their opposition.

Mr. Ross—I have beaten you twice
in Fernie, and I can ‘do it again.
(Cheers.) $

Mr. Williams objected to the change
in the conditions. L Pt

Mr, Ross—The other comditions were
wholly imposed by the members of; the
‘railway committee themselves, and
were not suggested in any way by the
promoters of the bill, but “on b~ -g
made they were accepted in the fu.r-
.est possible manner. Now, however,
that the reasons which inducéd the
committee to formulate  those condi-
tions no Ionger'exist, thi§ company is
quite ‘entitled to stand ‘in exactly the
same position which in- ordinary -cir-
cumstances is occupied by all ordin-
ary companies in like circumstandes.
(Applause.) : §

The clause was carried.

Reduction in Capital

Mr. Ross then proposed the reduc~
tion of .the proposed capital stoek of
the company from two millions to ‘Ane
million” dollars; ‘but in consequence’ of
an objection raised by Mr. Oliver, fur-
ther reduced the figures to $750,000.
The committee arose, and the bill was
reported with amendments.

Civil Service Act

' On the resumption of the debate on
the bill With Respect to the Public
Service of the Province of British Qo-
lumbia and to Make Provision for the
Superannuation and Retirement of
Persons Employed in such Public Ser-
vice, John Jardinhe (Esquimaslt) ‘said
that- the propositions whi were
placed in this measure with (‘ﬁxe view
of exercising a .sort of parental con~
trol over the members of the civil ser-
vice were in many respects very un-
wize as well as very objectionable;
while the proposal to take the sum
of $200,000 out of the consolidated
fund in order to ‘assist in the under-
taking would form a very dangerous
precedent, although he was in com-
plete accord with the principle of su-
Perannuation taken in itself. .

If the government would not reject
the superannuation proposition alto-
gether he would suggest and he would
call the attention of the government
to the proposal that every man or
woman at b7 years of age whose in-
come 'had not exceeded $700 per year
during life Should receive $30 per
}nox:lth from the consolidated revenue
und. A\

There were some prdvmox'xs which |
he would like to see inserted in the|
act. One was that but orie member
of a family should be- given 'employ-
ment in the government service. Po-
sitions of this nature should be dis-
tributed amongst the deserving.

Section 37 of the bill put the sitha-
tion in a wvery different light. This
was the clause providing that ‘the
board of examiners should be appoint- |-
ed by the lieutenant-governor-in=
council. 'He thought that this showed
a disposition to bring party influence
to bear. He would ‘like to see pro-
vision made ‘that the men appointed
should be men of independent charac-
ter who would do their duty in the
face of opposition.

Moves Amendment

He thereupon moved, seconded by J.
M. Yorston (Cariboo), the- following
amendment: . vy g

“That-all the words of the . resolu-
tion after .the . first word ‘“that” .be
struek out angd the -following words
substituted therefor: :

“Whereag bill No. 20 proposes to au
thorize -a payment. of $200,000 from:
the congolidated revenue fund for the
purpose ‘of forming a nucleus of &
superannuation fund for the benefit of
civil servants; and. . . ... :

“Whereas the said bill No. 20 pro-
vides. for ample /remuneration  being |
paid to-eivil servants for the services
performed by them; and .

“Whereas civil servants in the em-.
ploy of the province of British Colum«
bia have the advantage of short hours
and perform their duties under most
healthv and ‘comfortable conditions;
and s dii

/

.| for Yale (Mr. Henderson) pointed.out

€ | of, railway commissioners of Canada,

‘partments

,g‘onl‘,_ror the seizures:. in each. case?

- *“Whereas the -monies: required - to
pay the superannuation allowance pro-
posed to be paid to civil servants must
of necessity be taken by way of' tax
from. the. wealth producing classes,
none ‘of which are'sq well remunerated
as the civil servants although earning
their living under more onerous con-
ditions; and

“Whereas the $200,000. proposed to
be set aside by the terms ‘of the bill
for the benefit of.civil servants could
be expended much more advantage-
ously by the construction of roads,
trails and bridges or by extending the
benefits of the public school system,
or by remitting to municipalities the
personal property tax, now collected
within' the municipalities or in other

ways, 2

“Therefore be it resolved that bill

No. 20 shall be withdrawn and the bill
reintroduced with that portion re-
specting superannuation expunged.”

On the suggestion of Mr. Williams

(Newcastle), who pointed out that
members would be in a better position
to discuss this amendment if it were
placed on the order paper, the debate
was further adjourned.

Railway Assessment Act.

The bill further to amend the Rail-
way Assessment act being recommit-
ted, Hon, Mr. Tatlow proposed the in-
sertion of an amendment in section 2
to ‘give hotels on the railway right of
way the benefit of reduction made last
session of the tax upon realty. This did
not apply to railways and the mémber

that properly, hotels built' on railway
property should benefit by it.

New Bills

Bills to provide for the maintenance
of provincial parks, and to amend and
consolidate the laws. affecting crown
lands were transmitted by message
from the. lieutenant-governor passed
through committee of the whole house,
and read the first time.

Bills Reported.

The bills amending the Bush Fire
act, and incorporating the Vancouver
and Nicola Valley railway company
were passed through commiftee of the
whole house, and reported.

First Readings.

The following bills were read the
first time:

An Act to Ameénd the Provincial
Home Act; Mr, Macdonald.

An Act to Amend the Bills of S4B
Act; Hon. Mr. Bowser.

An Act-to Amend the Jurors Act;
Hon. Mr. Bowser.

An Act to Amend the Interpretation
Act; Hon Mr. Fulton.

Order of House.

On motion of : Mr. ‘Oliver (Delta) an
order of the house was granted for a
reéturn of a copy of the “Bulletin” for
the writing of which F. I Clarke has
been paid the sum of $200 in connec-
tion with the“Salvation Army immi-
gration work.

; Mr. Oliver's Question.

In reply to Mr. Oltver, Hon. Mr. Mcs
Bride’said: :

“An order In countil,” setting’ fort
the resolution of the house, passed on
April 16, 1907, re freight and passen-
ger rates, was transtiitted by his hon-
or the lieutenant-goverhor to the Do-
minion government, throiuigh the honor-
able the' secretary of state; Ottaws,
April 17, 1907. ' An''&¢knowledgment,
dated April 28, 1907, was reéceived by
his honor from th ho_ngra.‘f blé the'secres
tary' ot’s'ﬁi‘t‘é".»" i 9, .““4“‘;“ R W
-*'The matter was &lso set out by the
honorable thé provincial secrétary in a
letter dated Ap;,‘lg 17, 1907, to the hoard

Ottawa, and an acknowledgment, dat-
ed April 23, 1907, was received from

A. D - Cartwright, secretary to the
commission.” ; 4
Mr. Kergin' enquired: 1. For how

much of the 25,645 acres surveyed by
A. 'W. Harvey in the Kispiox valle

had applications for purchase bee:

made previous to survey? 2. For how
many years had applications for pre-
emption been made previous to sur-
vey? 3. How many acres were avail-
able for preemption after completion
of survey? 4. Will the applicants to
purchase unsurveyed-lands, which have
been surveyed by the government, be
required to pay cost of survey? i

Hon. Mr. -Fulton replied: “l1. None.
Some advertised -but not applied for.
2. None. 8. 8,548 preemption; 8,648
purchase; 8,648 university (purchase).
4. Yes; 25 cents per acre.”

‘Mr. Kergin enquired: “1. How much
of the £3,936 acres surveyed by J. H.
Gray in the Bulkley valley had been
preempted previous to survey? 2. For
how much of the said 53,936 acres had
applications to purchase been, received
previous to survey? 8 How much of
the said 53,936 acres’ surveyed were
available for preemp;ion .after com-
pletion of survey? 4.0 Will the appli-
cants to purchase unsurveyed lands,
which ‘have since been surveyed by
the government, be required to pay
cost of survey? §

Hon. Mr. Fulton replied: “1. 520
acres (exclusive of scrip land). 2.
None. 3. All except 520 acres pre-
viously preempted, and approximately
1,140 acres scrip land. 4. Yes; 25 cents
per acre.

“Note.—About 40,600 acres of abeve
survey are in Bulkley wvalley, the re-
mainder lying to the south.”

Read Third Time.

The ®ill authorizing the Ladysmith
Lumber company, Ltd., to construct
and operate a railway for logging and
lumbering purposes was on motion of
Mr, Grant, Comox, read the third time
and passed. s o

Employment of Workmen, .

Mr. Williams ‘introduced a bill to
Regulate the Procuring or Employ-
ment 'of Workmen, and it was read the
first time.

& Respecting Dentistry.

The Hon. Mr. Bowser will tomor-
row introduce a bill entitled An Act
Réspecting Dentistry.

Questions for Tomorrow.

The following questions will be-ask-
ed tomorrow: ; o
Is it the intention of the government
to call for tenders for the ¢oal sup-|
plied to- the various government de-
in Victoria- in the future?
—By- Mr. Hayward, Cowichan. s
1. ‘What amount of taxes were paid
by the chartered banks operating in
the province @ in 907 2.. What
amount has been assessed each char-
téred bank operating in the province
for 19087 8. How ‘many branches
has each bank in the province?
—By ‘Mr, . Thomson, Victoria City.
Have any seigures béen made of
timber logs or plles in the electoral
district of Delta under' the provisions
f thé Land act? ~ 2. If so, whose
glm_be’r was ‘80 seized? 3. On what
date was the seizure made? 4. What
description and amount of timber was
g0 seized? 5.. What were the rea-|

What settlement. (if any)' was
made in each case, and date of settle-

ment? = 7. Are there any cases re-
gaimng unsettled —By Mr. Oliver,
elta, ! X ;

On motion of the hon, the premier,
the house adjourned at 4:56 o'c_lqt‘k“
" University Bill, ey

The ;énmu. five . mew. clauses. raa\-;

e

SR o S R e b B

‘@ fair way of putting it.

pear in -the act as distributed yester-
day to establish and incorporate a uni-
versity for the province of British Col-
umbia:

- All real property which is now, er
which hereafter shall be, vested in the
university shall, as far as the applica-
tion thereof of any statute of limita-
tions is concerned, be in the same posi-
tion as real property vested in the
crown for the public uses of the pro-
vinee. y

No appointee (other than the presi+
dent) of thé board of governors of the
university, under the powers conferred
by section 39, subsection (f), shall be
eligible to be a member of the board.

No employee in -the service of the
education department, nor any prinei-
pal or teacher in any high school, shall
be eligible to be a member of the
board. ]

No member of the executive gouncil,
during his term of office, shall be ap-
pointed or. become a member of the
board.

If any member of the board accepts
any of the positions or offices set out
in sections 34, 35 and 36, he shaill ipso
facto,” vacate his appointment as a
member of the board, and a declaration
of such vacancy entered on the minutes
of the board shall be conclusive evi-
dence thereof,

This bill, which now consists of 104,

.in lieu of 99 clauses, is in the report

UNUSUAL SCENE IN
THE FULL COURT

A Question as to the Constitu-
tion of the Court of

Appeal

- 1
(From Thursday’s Daily)

An unprecedented scene was efhact-
ed. in the full courtroom yesterday
morning, when four judges appeared
to hear the appeal in the case of
Hunting vs, Macadam. A rumor had
been - freely ecirculated that Mr. Jus-
tice Martin believed it was his duty
to sit on the -appeal in question, and
the courtroom was crowded with mem-
bers of the bar, as well as a sprink-
ling of the general public. Mr. Jus:
tice Irving came in, aceompanied by
Mr. Justice Martin, Mr. Justice Mor-
rison and Mr. Justice Clement, and an
excited whisper ran round the room
when it was seen that there were four
judges present instead of three, the
number prescribed by the rules for the
hearing of appeals. The counsel in
the case at bar were Sir Hibbert, Tup-
per, K. C;, and E. P. Davis, K. C,, for
the appellants, and Joseph Martin, K.
C., for<the respondents. = The case is
an appeal from a decision of the Chief
Justice.

The trouble arose out of the inter-
pretation and application of supreme
court rule: 1043 which provides that it
shall be the:duty of the Chief Justice
to. assign: the judges- to their work, a
riile which Mr. Justice Martin has in-
terpreted as meaning that-an assign-
ment made thereunder is irrevocable.

It appears 'that his . lordship- had
originally been assigned to sit on the
appeal in.question, but that his as-
signment ‘had subsequently been Te-
voked .and- Mg.. Justice Merrison de-
puted in hisvplage, . The latter judge

also considered his assigriment valid,'

there being nho quéstion aboiit the as-
signment 'of the other two judges. The
situation ‘gave rise to‘a somewhat un-
usual discussion, which lasted for an
hour. The court then adjourned until
2:15; and upon its reassembling Mr,
Justice Martin retired from the case,
for reasons which are -given below,
and the case proceeded..
Depate Precipitated.

Shortly after the ctase was called
Mr. Justice Irving announced to the
registrar that the following judges
constituted the court: Messrs. Justices
Morrison, - Clement and himself. To
this ‘'Mt. Justice Martin immediately
took objection, saying. that the court
was not and could not be so constitut-
ed. The judges as originally assigned
were Justices Irving, Clement  and
himself, and, once constituted, the
court could not be reconstituted. He
read his assignment, which was dated
in November of last year, as well as
the following extract from a letter
written by the Chief Justice to the pro-
vincial secretary, August 8, 1907, which
had been communicated to him:

“Moreover, before .the last sittings
of the full- court, after. consultation
with the other three.  judges, it was
congidered that the preferable plan to
adopt was that. Mr. Justice Martin
should be called in to sit in every ap-
peal from myself, and that we should
not sit together on any appeal.

(Signed) GORDON HUNTER.”

For somé reason unknown to him-
self, and which had not been com-
municated to him, the appedl in Hunt-
ing vs. Macadam had been postponed.

:He had received in December from the

registrar a, notice of the cases' trans-
ferred to the Victoria sittings, -and
again a second notice from the same

“source that it had been put 'down for
.J the present speclal sittin

court. His lordship added that he had
been waiting for this appeal since the
special sittings began, with the result
that hé had been unable to ‘take the
court sittings’'at Rossland and Nelson.

Mr. Justice Morrison remarked here
that hé had been duly assigned to hear

' the present appeal. : ;

Sin Hibhert Tupper's Stand.

Sir Hibbert Tupper, K. C., informed

the court that his position as ecounsel
for the appellants was one of ¢onsider-
able embarrassment. The ‘rule pro-
vided that the court of appeals in such
cases should ‘consist of three judges.
Thus,” without risking his client!s: in-
terests, ‘he could only look upon-three
judges as constituting the court, and
he gathered from what - Mr. Justice
Martin had said that he intended to
() S : 5

His lordship sadd that that was not
His position’
%vas that it was his bounden duty to
sit, -having -once been ' assigned, ‘and
that he was but doing his duty.

. 8ir' Hibbert Tupper—Our informa-
tion is that Mr. Justice Martin is not-
entitled to sit.. We have been -official-
ly informed that: only‘ three judges
have béen assigned ‘to sit on this ap-
peal and that these three judges are
those announced by Mr. Justice Irving.
Counsel: then read the following
memorandum; which he had been given
by the registrar: - & /

“Law Courts, Victoria, B. C.
7 SR “February 17, 1908,
“Memogandum for the Registrar of the
Supreme Court.
. (Hunting v¥s. Macadam)

“Having been informed bf Mr. Jus-

tice Mantin by letter received today

 that he intends sitting in the above

appeal: by wvirtue of an assignment

given him for the November sittings
| of the full court at Vancouver,

not-
withstanding the cancellation of that
assignment by a direction in writing
dated November 27 to hold the
Kootenay sittings in December, and

o &

of the full
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also the written notice given him by
letter of January 22 that the other four
judges would hold the present special |
sittings commencing February 11, and
that he was assigned to hold the Nel-
son sittings on said date and the Ross-
land sittings on the 25th February,
this is formally to notify you that Mr.
Justice Martin is not assighed to sit
on the above appeal, and that the
court which will hear the appeal is
composed of Mr. Justice Irving, Mr.
Justice Morrison and Mr. Justice Cle-
ment. )

“You will hand a copy of - this
memorandum . to each of the other
judges, including Mr. Justice Martin,
the honorable the attorney-general
and the counsel engaged in the appeal,
for their information. .

“G. HUNTER, C. J.”
Could Only Recognize Three.

“The result is,” resumed Sir Hib-
bert, “that there is no other course
open to ‘us than to recognize only the
three judges mentioned, and ‘we must
press for a formal ruling of the court
that those three judges are the judges
propegly assigned and that they con-
stitute the court of appeal - in this
case:” -

Mr. Justice Irving—In my opinipn
the tourt properly constituted to hear
this “appeal consists of myself, - Mr.
Justice Morrison and Mr. Justice Cle+

ment. The -original assignment to
which: my*brather ‘Martin refers. con-
tains the™¥6otnote; ubjéet’  to

change.” Sincé thén he has received
other .instructions from. the Chief Jus:
tice and is not now asgigned to sit on
this case. = T SRR P

Mr. Justice Morrison—It seems to
me. that either the court is properly
constituted or it is not, and-that our
ruling will not affect the matter. .. -

Sir Hibbert admitted .that that was
50, but that a decision should be given
in order. to. avoid grave embarrass-
ment, and during the discussion that
ensued stated that it was, not the
question of assignment with which
counsel were ‘concerned, but one of the
proper constitution of the court, ¥ .

Mr. Justice Martin. said he had
hoped that the provineisl government
would have taken the matter up .and
have had it settled either Before the
supreme court of Canada or the privy
council. = He had asked them to do s¥,
but they had refused. He warnited the
matter settled before ah impartial tri-
bunal, The present was not an im-
partial tribunal to settle the matter.

Pressed for Ruling,

Sir Hibbert again pressed for a rul-
ing, and Mr. Justice Irving said . he
had given his decision. " Mr. Justice|
Morrison stated ‘that he considered h
own assignment a valid one and Mr.
Justice Clement was proteeding - to|
give his decision when he was inter-
rupted by Mr. Justice Martin, ‘who
protested against the matter being de-
cided in this way without argument,
saying that he had many authorities
to adduce, including a decision of the
supreme court of the United States.
' Mr. Justice Olement then proceeded
to say that, as he understood it, Mr.
Justice Martin’s position substantially
was that having once assigned njyjugc_e
to a certain .duty, the Chie# Justice
was functus. officio, He thought the
position was quite untenable.. Sup-
posing a judge who had been thus as-
signed was taken ill, would it be im-
possible to appoint another judge to
take his place. He felt very strongly
on the subject. i R e 5

Mr. Justice Martin held that this did
not apply- to ‘an irremovable officer.

MYy, Justice Irving remar) “again
that the three judges. P’Oﬂfl., 13signed
as had L@;n stated by him before, Mr..
Justice Martin stice

3

e Martin said that Mr. -
orrison had only spoken of his own

opinion of his, Mr. Justice - Martin's,,
- right to sit. =~ M. Justice Morrison said’
he had no desire to exp an ‘opin
ion on that point, ‘at which Mr. Jus:
tice Martin pointed out that only .two
judges had decided against him and
.that the matteér must go before. the su- |
preme court at Ottawa for decision.
Mr. Justice Irving said that the Chiet
Justice had said that Mr, Justice Mar-
tin was not assigned to sit, whereup-
‘on Joseph Martin, K. C,, took the po-
;sition that the Chief Justice could not|
render a decision on the results of his|
own actions, a remark for which hel
was thanked by Mr. Justice Martin,
© . Mr. Davis Reads Rules. '
E. P. Davis then read. the-rules: in|
point, showing that a fourth' Jjudge
‘might sit if specially summoned. by}
.the Chief Justice. ; ¥, Sk oo
“What we are. interested In'. said|
Mr.  Davis, “is to see that the court is
properly constituted, - and © we must
‘have the decision of the court as .to|
Wwhether. Mr.- Justice Martin has been|
specially assigned by the Chief Justice
to sit on this appeal in -addition to
‘the three judges. It ls a possible in~
ference from Mr. Justice Morrison's
remarks that four -judges are to sit on|’
‘this appeal.”, - U <
Mr. Justice Morrison reiterated that|
it was not for him to pass on the ques- |
tion of whether or not Mr, Justice

Martin was assigned to the case: . ||
“That is jubt the décislon: we must|’
have,” sald Mr.\ Davis, and Jo

Martin ' joined in pressing for‘a de-{!
cision as to whether the court was to|!

sephy|
‘been negotiating with the
1t destruction for soime thme,

consist of three judges or if a fourth
had been specially assigned. After
further discussion, Mr. Justice Maor-
rison sald . By S usice

“In order to prevent a deadlock and
facilitate—-" P o8 e

Mr. Justice'":Martin::: “This. is a
monstrous thing and I have a right to
try and arrest such a judgment.” He
went on to protest:against such a
matter being decided without argu-
ment, as he had done when the other
two judges gave their decision.

“In order to prevent a deadlock and
to facilitate the work .of the court,”
resumed Mr. Justice Morrison, “I will
rule with my brothers Irving and Cle-
ment. No one will be prejudiced by
my action and the deadlock will be
ended. I have some sympathy with
my brother Martin’s position on the
facts as he has stated them. I am
here solely to discharge my duty, and
I think that this action will' relieve
Mr. Justice Martin of the responsibil-
ity ‘which- he feels in connection ‘with
this case.” % .

Doesn't: See-How It Helps

Mr. Justice Martin: - "I’ don’t see
how this helps me at all. My léarned
brothers have given judgment without
consideration or hearing ‘authorities,
and have practically’ put me off the
bench without going into the merits
of the case. This matter should not
be:decided by this, cowrt.. It is not an
indépendent tribunal; its members are
sot domiinated -by - th
powers  granteq to' the- chief -
I regret to have to say these:

i

things.
I intend to o ‘on sitting here 'as an

enduring protest against these - ‘pro-
LT R e

Mr. Justice Irving:  “I ‘régret’that
the attornéy-general is not'here to
hear the languwage which has been
used on this bench.” 5

Sir Hibbert Tupper: “Speaking for
the bar, I may say that no such idea
has entéred the head of any member
of the bar, and if such remarks hdd
been made by any barrister the Law
society would take the mattér up and
his gown would 'be stripped from his
back.” (Vire e Xe
‘Martin regretted the ne-
Mve rise to the }ema?xéa

cessity that

rextraordinary

and said he proposed to continue to -
sit on the case. 'Sir Hibbert did not -

appear to'have any objection to this
course, as counsel would not consider
that he was present in his judicial ca-
pacity, but Joseph' - e objected
strongly, and finally Mr. Justice Mar-
tin suggestéd that thHe court adjourn
to give him'time to comsider what ac-
tion he should take if-view of the de-
cision rendered.’” - - ° e R
Justice Martin' Withdraws -

Upon reassembling Mr. Justice Mar-
tin decided to withdraw, reading . the
subjoined statement:

Hunting vs. Macadam |-~

On further consideration ‘of this
matter I have come te the-conclusion
that, in.‘view of what passed - this
morning, particularly the statement of
my brother Morrison that his judg-
ment was given. as ‘a matter of form
(though I have already sufficiently
objected to that course), it ‘will' not
be absolutely necessary for me to in-
3ist upon my right to continue to sit
in this appeal. I am largely': moved
to take this course by the  possible
oceurrences in the course of the argu-
ment suggested by Mr. Martin, and
also by the fact that since my learned
brothers have today undertaken to re-
lieve me from the necessity of further
attendance upon this ‘court, I 'shall
now be able to expedite legal business
elsewhere in this province, which has
been regrettably delayed by the con-
flicting assignments now before us.

The matter, in view of the nature of
the judgments given still remains in
a very unsatisfactory position, but
the . responsibility therefor is. upon
those who credted. it. i Tk

Before retiring I think it proper to
noté that I observed this morning that
Sir Hibbert Tupper undertook to make
certain observations on “behalf of the
bar” This was obviously a slip made,
on the spur of the moment, by the
learned counsel, because he obviously

was not, on that occasion at-least, au- -

thorized ‘to speak here ‘on behalf of
the bar of this province, but only on
Behalf .of ‘his client, or himself. :

1 shall now leave my learned broth-

_ers to the consideration of that appeal

which they have decided. the chief jus-
tice vnve~.mam,&lone permission to
sit in, . O, et £
Bl ~ Settled Out of Court.

New  ‘Westminster,  Feb. 19.—~The
M liquor-case, in which Proprie-
;21_-' c‘Rn"bth the Be!lev‘\g . i’l_:otel" at

ission, sdught to restrain- P or
Windebank of the Matsqui h‘ot:'i' from
starting in' the hotel business * ﬂlgre,

has been settled out of court.” ' <

Mindu Refuge Seorched.
. New Westminster, Feb. 19.—A large
building in the West End, owned by
Lee Coy and occupied by Hindus, was
gutted by fire last night.” The city has
owners for
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