20 LAW JOURNAL. [Jaxvany,

anywhere, notwithstanding the causo of nction against tho tres-
pusser, and for the trespass would have beeu local.
There may be room fur doubt upon the question, hut consider-

the views of a nuather of my brother judges with whom [ have
conslted on the subjeet. By the obl mols of camputing time
under ch. 1, 20d Geo. IV, it was in the power of a phintifl to
ing the venue is not matter of substauce, m such a case, because | nbridge the time for natice of trial, s0 as in fact to give little more
the crown has o right tolay it in auy county, and it is laid in a!than six days; if notice were serverd at 9 or 10 o'clock at night on
county, in the record, and that county the most proper one, the i Mouday for trial on the Manday following, and a cause were
vecognizance being a record now in this court, I am of opinion ! brought on at ten o'clack on the first day of the Assizes
that the summons should be dizeharged.—~Summons discharged.  as might be the case, very little more thas six days time would
| be nllowed to prepare for trinl, including the Sunday before the
Assizes. A practice admitting of such nbuse ought not I think to
Ricuano Ccr\xw Jony STRERT, SURVIVING EXECUTOR OF i prevail, and though in computing the time, the first and last days
THE LAST WILL AND TESTAMENT OF T1MoTiIY STREET. I must be inclusive, that must be taken to incluide the day of service
Notice of Trial—Computateon of time—Consalidated Statutes U. € cap. 22 J, W. ' and the day before the the Assizes if necessary to mch up cight
In computing the ei, hit Iy s 1equired fur Notico of Tefal the Comoilssion Day of 1days; so that in no case can the first (!“y of thp Astizes bo .rcck-
7 thio Aseizes must bo excinded, " %" oncd as one of the days which may be included in 8 days notice of

(January Oth, 1560 | trial,

This was an application to set aside the notice of trinl in this | The decision in this case may eause some inconvenience, but 1
cause served on Thursday the 29th December, for the ‘Poronto think it better that a rule should be established by which every
Assizes held on Thursday the fith January, 18690, on the ground - d.cfcm!nnt shall be 9nmlc:l to wlmt‘ the Inw intended to x}llow h‘lm,
that such notice did not give cight days pursuant te the statute. ' viz., cight days notice, before a suit can be brought to trial against

The motion was supported by furrison on the part of the |
defendant and argued on the part of phaintiff by LDeary, who
referred to the practice under ch. 1, 2ud Geo. 1V, secs. 22
ag establishing a rule in caszes lixe the present under precisely
similar provisions.

Under the first of these sections, it was provided that, the first
and last days of all periods of time limited by that Act, or
thereafter to be limited by any rules or orders of Court, for the
regulation of practice should bo inclusive and the 36th section
declared, ¢ that no indictment, information, or cause whatsocver
shall be tried at Nis«i Prius, before any Judge or Justice of Assize,
or Ni~xi Prius in any district of this Province, unless notice of trial
in writing bas been given at least eiyht days before such intended
trial.

McLEax, J.—Under that Act the practice certainly did prevail
to give notice of trial so that computing the day of service of the
notice and the first day of the Assizes eight days would be made
up, but I eannotthink that such a prastice was correct or sunctioned
by the Statute, and I amnotat present aware of any judicial decision
by which it is sustained. The statute clearly intended that a de-
fendant at Nisi Prius should have at least cight days notice of trial
and the number of days ought not to be abridged by making the
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first and last inclusive. It is I think slso clear that at least eight

days nutice were required to be given befure an wtended trial.
Now if notice were given on a Monday of an intention to try a |

cause on the Monday following, the first day of the Assize, that!

could not be a notice of eight days b+fore the infended trial fo- the |

tention to {ry on, the first day is manifested and a party must be i
entit ed to the whole of that day to make up the number of days
allowed for preparing a defence.

The Common Law Procedure Act 1654, sce. 146, made eight |
days notice of Trinl or As:cssment suflicient in all cases whether ¢
at Bar or at Nist Prius. A change in the computation of e was |
intruduced by tins provision and continued until the Consolidated |
Statutes came into operation on the dth of December lnst.  Up to |
that time the rule adopted was to make the first day mclusive and |
the last exclusive or e rversa, and in the cases of Vrooman v, |
Srwert, 2ud U, C. Trac. Rep. 124 & 126, and Bufalo and Lakel
Quron Radway Company v, Lirookshanhs, before me m the Practice
Court as well as in a case before Sir J. B. Robinson in Chambers,

¥ Jhckson, 1 U, C. Prac. Rep. £U6, procecdings were set aside for
irregularity, becau-e that mode of computation of time in giving
notice of trial or demanding piea was departed from.  Now by the
S1st chapter of the Conrolidated Statutes sec. 201, it is declared
that cight days notice of trial or of Assessment, the first and last |
days being wctusive shall be given and shall be sufficient in all
cases whether at Bar, or at Nisi Prius, or at the County Courts;
thus introducing again the period which was established under |
the 36 section of 2nd Geo IV, ch. 1. The question arising now !
is whether the first day of the Assizes can be reckoned as one of i
the cight day<, and whether the practice which formerly prevailed
in that respeet shall be revived and continued hereafter.
I am clearly of opiniont that the practice was wrong and ought
not to be again introduced anid in this opinion I am confirmed by

him.

On these grounds I think the notice of trial in this case must Yo
set aside, but as the point is new and the plhintifi’s attorney
might reasonably expect that the practice under the former act of
Geo. IV, should again be continued, T make the summons absolute

without costs.—Summons absolute without costs.

Ix Re Jaues Fraxcis v. JamMes BorLTos.

Attorneys baill— Delivery and Tarxation therenf—Costs of application.

An Attorney may be ordered to deliver his Billagasnst hig client though the rame
may have previously been fully settled and to give credit therewith for all monies
received by him

When an order has heen properly made for an attorney to deliver his bill and
he makes defanlt, ho wilt have to pay the cost of such order in any event.

When after a claim has been sttled this chient applies to have the attorney s bill
taxed, and nothing is found duo to him In such taxation he will bave to pay
tho costs of the application.

(November, 185%.)

This was &« summons calling on Mr. Boulton to shew cause why
he should not deliver to applicant his bill of costs to be taxed, and
all 1c\rcdits for moncy received by him for applicant within one
WeeR. :

It appeared Mr. Boulton had been employed by Francis as hig
attorney in these suits, one against Andrew Quinton, which was
settled and the costs paid in another, against Hugh Johnston and
Horatio Johnston, in which after the plaintiif Francis succeeded
he arrange:d the matter with the defendants, and became liable
himself to settle Mr. Bonlton’s costs, and the third against ono
Watson, in which Mr. Boulton collected upwards of £25.

The application related to these two last mentioned suits, and
the oliject was to obtain the bill in tho snit Francis v. Johnston et
al, in order to have it taxed and to ascertain how much Irancis
ought to claim in the suit against Watson,

It appeared also that in the surt agamst the Johnstons, Francis
hud paid Mr, Boulton a retainer of S10.

One Cool made an affidavit that he was acting under a power of
attoruey from Francis in this matter. In his affidavit of 27th
September 1839, Mr. Boulton says, he has received the balance in
swmt of Francis v. Watson, of £25 or thercabouts, which he is
ready to account for.

On 27th September, 1839, order that Mr. Boulton should de-
liver his bill of costs in the suit Francis v. Joknston, and give all
credits within a week from the service of the order. Thisorder
was served on the same day.

On 17th October, 1859, there was a summons calling on Mr.
Boulton to shew cause why he should not pay Francis £26 16s.
collected by him from Watson; and the costs of the application.
This was granted on an affidavit of the Sheriff of Halton, that on a
writ of exccution in the cause Francis v. Watson, there was col-
lected £26 16s. debt, and £12 18s. costs, taxed, writ and interest
which maney on the Tth May, 1839, was paid to Mr. Boulton,
and an affidavit of the dem-mnd of the money and of the service of
the order for the delivering of the bill and that no bill had been
delivered.



