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PÂCAUD v. MicEWAN.

Resending rule for new trial for nonpayimeit of co8t8.

The defendant had obtained a ruie a year previously for
a new trial on payment of cost8. Ho neglected to pay
tie costs and the Plaintifi obtained a rule nisi to res-
elnd thse mile for new trial. Helf, that if thse defend-
Bnt ehould: psy the costs of the, trial, as provided by
the original rule for new trial, andof this application
within ten days, the ruis nisi should lie discharged,
Othierwiso th1 at the rule for new trial ehould bc rescin-
ýded.

[Ohainisers, from. Practice Court, 1872,-Galt, J1.]

Burton, Q, <3, obtained a mile calling upon the
defendant to show cause why his mile for a new
trial ini this cause granted in Ester Terni, 34
Viet., on payment of costs by the defendant,
j5hould ilot ho rescinded on the ground that the
defendant had mado default in paying such
*osts. This mile was by' consent of counisei en-
Îârged to ho argued in Chambers.

Osler shewed cause and called attention to the
judginent of the Court of Queen's Bench ,reported
in, 31 Ul. C. Q. B. 328, to show that the plaintiff
iras flot under anly circum stances entitled te
re 1co 1ver more than nominal'damages. 'lieo dam.
ages recovered were upwards of $800. It was
admittefi that hie had; no valid excuse to offer
7vhy the costs had net been paîd ; it was simply
an oversiglit on part of defenidant's attorney.

'W. ,S. Smith snpported this rifle, citing Grant-

haM Y. Powell 1 P. R. 256,; llabidon v. Harkin
2 P. R. 129 ; VanBEvery v. DJrake 3 P. R. 84;
Lymran v. Snarr 3 P. R. 86.

GAnT, J. -1 should have heen surprised to finà
that the decisioiis hiad so settled the pmactice ini
sases like the presenit that I should have been
iunder the necessity of resciniding the mile for a
niew trial in this case and to have permitted the
plaintiff t o retain a verdict for a considerable
Sum of moues', when the Court of Queeîî's Bench
has decided that at the most hoe is entitled to
nominal damages only. But on looking at the
sases referred to hy the learned counsel for the
plaintiff 1 see that in every ene of thema the
Court refused to resciîîd the original raie. Un-
der the circumstances of this case I think the
defendant shoulfi psy the costs of tbis applica-
tion. 1 therefore order that upon the defendant
paying the costs of the former triai, as pîovided
bY the original erder for a new trial, sud also
the co8ts of this application, within ton days,
that this rifle shail ho dischsrged, otherwise, tisai
the Sauie shall bo made absolute.

COMMUN LâW CIIAXBERS,

Esoorr v. Esce'rr.
Jufge in Casr-Stigaside final judfmnt--

Ffilag, affidevi sît ons retuu of ium+long.
A judge in elmambers has ,power te ýset slde on <thse
1merles a final judgment sîgned on default et pies.

Affidavits allowed te be reafi, though net filed wlofl
surmmons taken, ont; beave having been in fact given
by the judge, but no notice thereof givon te the,
opposite, Party.

[Chambers, 1872.-Mm. Dalton.]
Action against administrator on a note niade,

by intestate. The plaintiff 8igned final judgment
on defanit of pies. The defendant thon apîflied
to set aide this jindgmnent on the monits, ae-
counting for his laches.

1O'Brien shewed cause. A judge in Chambers
bas ne juriediction to set aside a final judgment,
except when specially given hitu hy statute, as ini
C. L. P. Act sec. 65: Mearns v. 0. T. R. Co. 6&
U. C. L. J. 62. See aise Ross v. Grange 27 U. C. Q.
B. 306 and C. S. U. C. c. 10. sec. 10. The appli-
cation should bo te, stay proceedings : Richmnn
v. Proctor 3 U. C. L. J. 202. He aise objected to
certain affidavits being read as they were not
filed when summons was taken eut and ne leavê,
granted te file thons on its return.

Keefer, contra.
Mr. ].?ALToI.-I shall show the affidavitsý

te ho read as leave was substanîialiy givon to
the defendant to file furtb er affidavits on the re-
turn of the somamons. The negleet te notice it
in the somnmons is a nsistake on the defendant's
pari, an d if it reudered necessary an enlargement
hy the plaintiff, it would probably ho at the
defendant's expense, and on snobi other ternis as
would prevent injustice te the plaintiff; but, as,
ne inconvenience bas ariseus in this case, 1
should disregard tihe omission, or shlow a n
amendment if uecossary.

1 think a judge iin chamibers has power te set
aside on the monits a final jndgxnent sigued on
defauît of pies. As 1 think the defendant has
shown grounds sufficieut, 1 shaîl malte thse
order, and provide that the plaintiff may go te
trial at next assizes.

MOFEATT V. EVANS.
(Reported by Mr. C. C. ROBINseN, tud.ent at Laew.)

34 Viot. cap. 12 gee. 12 (Omt.)-Service on 2Zoroio
Agent-Notice f0 pi ead.

A notice te plead when served on the Toronto Agent
of a co'untry attorney must demand s piea within test
dayo. A notice te plead which dos net truly set ont~
the tume. within which defendauit nmust plead, beore
plaintiff *an take bis next stop, la irregular.

Thse ûbescority of thse above enactmont remarked upon.

[Chambsers, Oct. 24, 1872.-Mm. Daltons.]
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