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Pacaup v. McEwan.
Resesnding rule for new tﬁalfor'nonpayment of costs.
The defendant had obtamed a rule a year prevmus'ly' for
a new trial on payment ¢ of costs. He neglected to pay
**'the ¢osts and ‘the plaintiff obtained a rule nisi to res-
- eind therule Yor new trial: Held, thaz if the defend-
‘ant: should pay. the costs: of the trial, as provided by
-~ the original Tule for fiew trial, and of this application
: ‘within ten days, the rule nisi: should be discharged,
otherwise that the rule for new trial should be rescin-
‘ded. ) '
' [Ohambers; from Practice Court, 1872,~Galt, J.]
‘Burton, Q, C , bbtained arule calling upon the
defendant to show cause why his rale for a new
trial in this catise granted in Easter Term, 34
Vict., on payment of costs by the defendant,
ahould not be rescinded on ‘the ground that the
defendant had made defailt in paying such
¢osts. This rule was by consent of counsel en-
farged to be argued in Chambers,

Osler shiewed cause and ¢alled attention to the
judgment of the Court of Queen’s Bench,reported
in 81 U. C. Q. B. 328, to show that the plaintiff
Wag not under ahy cireumstances éntitled to
Tecover more than nominal'damages. The dam-
ages recovered were upwards of '§800. It was
admitted that he had’ no valid excuse to offer
why the costs had not been paid ; it was simply
an oversight on part of defendant’s attorney.

W. 8. Sinith sapported this rule, citing Grant-
ham v. Powell 1 P. R, 256,; Rabidonv. Harkin
2P. K. 129 ; Van Bvery v. Drake-3 P. R. 84 ;
Lyman v. Snarr3 P. R. 86.

GALT, J.—T should have been surprised to find
that the decisions had so settled the ‘practice in
eases like the present that 1 sheuld have been
under the necessity of rescinding the rule for a
new trial in this case and to have permitted the
plamtlﬁ' to retain a verdict for a considerable
sum of money, when the Court of Queen’s Bench

has decided that at the most he is entitled to -

qiominal damages only. But on locking at. the
¢ases referred to by the learned counsel for the
Plaintiff I see that in every one of them the
Court refused to rescind the original rule. Un-
der the circumstances of this case I think the
defendant should pay the costs of this applica-
tion. 1 therefore order that upon the defendant
Paying the costs of the former trial, as provided
by the original order for a new trial, and also
the costs of this application, within ten days,
that this rule shall be discharged, otherwise, that
the same shall be made absolute.

COMMON LAW CHAMBERS,
EsootT v. Escorr:
" Judgein Chambers—Setting aside final judgment—-
‘Filing afidavits on veturn of siumittons.
A judge in chanibers ‘has power to 'set ‘aside ‘on' the
+ merits a final judgment signed on défault of plea.
Affidavits allowed to be read, though not filed when:
summons taken out ; leave having beeu in fact given
by ‘the judge, ‘but no notice thereof given to the'

opposite party.
[Chambers, 1872.—Mr. Dalton.}:

Action against administrator on a note made-
by intestate. The plaintiff sigried final judgment.
on default of plea. The defendant then applied
to set aside this julgment on the merits, ac-
counting for his lachies.

- O'Brien shewed cause. A judge iv Chambers-
hasno jurigdiction to set aside a final judgiment;.
excépt when specially given hith by statute, as in:
C. L. P. Act sec. 55: Mearns v. G. T. R. Co.'6:
U.C. L. J. 62. BeealsoRoss v. Grange 27 U.C. Q:
B. 306 and C. 8, U.C.¢c. 10, sec. 10. The appli-
cation should be to stay proceedings : Richmond
v. Proctor 3U. C. L. J. 202. 'He also objected to
certain affidavits being read.as they were not
filed when summons was taken out and no leave
granted to file them on its return.

Keefer, contra.

Mx. DavtoN.—I shall allow the affidavits:
to be read as leave was substantially given to
the defendant to file further affidavits on the re-
turn of the summons. The neglect to notice it
in the summons is a mistake on the defendant’s
part, and if it rendered necessary an enlargement
by the plaintiff, it would probably be at the
defendant’s expense, and on such other terms as.
would prevent injustice to the plaintiff; but, ae.
no inconvenience has arisen in this case, ¥
ghould disregard the omission, or allow an
amendment if necessary.

I think a judge in chambers has power to set
aside on the merits a final judgment signed on
default of plea. As 1 think the defendant has
shown grounds sufficient, I shall make the
order, and provide that the plaintiff may go to.
trial at next assizes.

MorraTT v. Evaxs.

(Reported by Mr, C. C. RoBiNsOX, Student at Law.)
34 Vict. cap. 12 sec. 12 (Ont.)—Service on Toronte
Agent—Notice to plead.

A notice to plead when served on the Toronto Agent
of a country attorney must demand a plea within ten
days. A notice to plead which does not truly set out.
the time within which defendant must plead, beéfore
plaintiff:can take his next step, is irregular. g

The obscurity of the above enactment remarked upon.

[Chambers, Oct. 24, 1872, —Mr. Dalton.]



