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pend upon and is limited and defined by the user that Î.,

proved?"

In ('rossley v. Lighloier, L. Il. 2 ('11. at p. -181, Lord

('heluisford, L.C., says Thli user wvhiel origiIlate(l the

right niust also be its iineasure."ý

Grahain, B., ini Bealy v. Shav)i80) 8 East 208.' speak-

ing of the riglit to enjoy or divert waer carged the jury

that " every such excl usive ri'ght, wýas to be nî easured by tii'

extent of ils enjoyiîuelt ;* andi lis iiiructioii wa upiieid lry

the fuit Court. I n ('aicraft v. T1hompson (1867), 15 WV. IL

387, Lord Chlclisford, L.C., speaks of tlic casernent of

iight in language whiehi is applicable to an casernent, such

as this, i.e., a righit whieh is graduaiiy ripcning-and wliiuli

after twenty ycars is absoliuteiy acquired and (ontinues:

" Viîen the fuil statutory tinie is acoiipliîshed( the ioeasuire

of the~ light is exaetiy tluît (neither mioreý nýor less) wieh

luis been tiniforuîily enjoyed previ< isiy.'

T1his is thie mile iii this province. Tlie ieadI-not;e of

McNab V. .ldtuosow (189) 6u. c'. il. 100, 15 as 1l0olxs:

"The riglit whichlia pa rty liais acquired by twenty yeaýrs uin-

înterrupted user to peui bae(k tbo water of a strearn, in cer-

taini qu1antites, f*or flic 1,pse f his miii, xvili I- stritiy

confiiad to thie rîghi as uetuiilY exercised. Ilobinsori, CJ.,

iii IP (.h 1 . !e' (.îjr ) [ , al n . 17: 'ie ii îoporlita t

lque(stion, of faet( is niot hiow ligh,1 the dam was fo>r twutyi

tois bt howm hîgh the watur lias been backed up oni thu

lintii's liand during that tirne."

('ain v. Pearee, 16 (). WV. R. 4;18 (. W. Il. 595; 119

O.ý W.l. 904; 22 0i. W. Il. 174, is I tink quile to tlie saint,

Fronti tlic above authorÎius 1 conclude fliat, evexi grant-

il]- thlat Ilhe uise 1'l suinuieur watur whle î i ale dowilîis

provedl, flhc preseýripti\-e right -,lteIf ulse t i.s lîiîted by the

ae1ii ulser (neitiier wore niom lcss, aîîd thlat, t use it in
prooniitoacf hespingfrshtsi a differuint anî ( ore

oppessve secoaîdeingfli seaison c f ilt year and the
rigl od t11e pl;aiîîtitiS Io vlt1i\:;il tiietr I Iol.Ii houýI V.

Xv'i t (upr 0j hi riglît liad h '~tailied liv il lolug

ourc f novm1nt, and t1u ceosser duirimn the drv season

wmîs onlY urgo(l ns an interrtilîi destroving the riglit. Il

milst lie bo)rnec in mind that onie of the elenients of a pre-

seri 1îtive riglit is that flic servient tenement shahl 1w bur-

dened witb sottie righit opeuiv' and continuottsly exerciscd.

and that il eannot iw gradually and insensibiy increased.
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