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JIL GOURT

ext of Decision in Gase of
Star vs. White

———

JUDGMENT OF IRVING J

ALSO FINDING OF MR. JUSTICE
MORRISON WHO DECIDES IN
FAVOR OF THE DEFENDANT
COMPANY—OTHER JUDGMENT
NOT RECEIVED,

The decision of the full court of B. C.
in the famous extralaieral rights case
of Star vs. White, in which Joba M.
Harris is successful, has created wide-
spread interest. The Daily News pub-

lished the result of the finding in Mr. |

Harris' favor on Sunday morning and

in response to may réquests will pub-\

1lish the delivered judgments in full.
Mr. jusiice Irving's judgment is :
very lengthy on€, covering some 26
pages of closely type-written 'mntter,
and consequently its reproduction “will
be in instalments. Mr. justice Morri-
gson’s finding jis comparatively ibrief

dgment of Mr, justice Martin
R having only yester-

is ‘mot yet at hand
:i:.y be:n handed to the wgﬁtmﬁ;.st 2

Appended will be found the B
stalment of Mr. justice Irving’s t]f
ment, which covers a resume ‘of g
litigation up fo thﬁ1 time tof the secon

fal before the full court. .
tr[i:xl the published judgment some 1b-
erties are taken with the text, such g
the omission of the paze references -
the evidence only intelligible to rt;o‘t}ed
sel, ut otherwise the decision is prin
in its entirity.

udgment of Irving, »

‘Thﬂs ig, ingrzne sense, an appeal from
the chief justice, but owing to the tur‘n
exents took aflier he had delivered g :
judgment, we are called uwpon to =
cide the case upon evidence not

unced before him.

v The plaintiffs, who are the ow:g:
of the Rabbit Paw and Heber Fmslst
mineral claims issued & writ on e
Fuly, 1901, to restrain the detendaand
from trespassing on their claims,

am: K

mfn?e aaef::dants justified the tresmsx:
complained of under the tm.thox‘ltir8 9(;
section 31 of the Mineral ﬁg.m ex-’
which conferred upon them cef Sein
tralateral rights in respect ?a

whieh  extended ¥hvough th q\; 7 Bite
claims calied the Slocan Star and Si

veremith ectively. :
ﬂu&nﬁﬁ;ﬁ' cage, as put forward 'ﬁé
ctriay heid 1o, Februgry, 1904 WS
that ‘this vein in ‘respect of “im‘l‘l;\,\.en:tl
Sgeferidants claimed that exira -
rlg_hte had been “faulted” by & &ssﬂm
vein near the westerly end “neth .
Star mine&zn?’f thet aecon—
endants’ vein inst
:m:s vein consisted of two separate
aend disiinct veins, viz.: tmmmu -
Star vein, broken as already :

ly end.of the
the wegter Ythe Silversmith vein; the

e.

b“-ﬁfea:”ﬁ’anso another wt:io: dmle:
defendants’ alleged vein flo‘ e' oo
tioned, viz.; that portion 1ying

west of the so-called black - rs'm o
conneeting it with the Silve -
vein. This portion, the pldnm;ts, ‘,
§s not vein matter, Dor mineralized in

‘an%h:a ytrespess complained Ofm ‘::;
committed in June, 1900, and co! St =
of taking ore from the stopes *os(:
west of the end line of the Slocan r
ineral claim.
m'rhe defendants alleged in evldelt::g
that they were not aware that they -
gone beyond their end line un
that date little or
done on the silver-
on the Slocan Sta\'tﬁiﬂuﬂ;{
e -apex its had not been con
2: thape ﬂ'mahwest beyond pit 19; 1.“,?“
1, 2 and 3 were as they are today; tl?.
4 tunfiel had not beén run into e
ilversmith, mar
sit 19 on the surface from Neo. 4 been
rans~No. 5. level had only reached a
* short distance into the Heber Fraection,
say about station 1, and the winze waf
being sunk fl’gxcx;l the Nr‘-;’)-o;s level be
fo TOS; ng pu &
m;&}he; tlt)xerelr)ore. the Slocan Star peo-
ple were informed that they were out-
side of the westerly end line of the
Slocan Star in an ore-bearing vicinity,
we can assume that there was some
consideration giyen as to mow\ this
apparent trespass was to be justified.
The statute conferring extralateral
rights which would justify them going
\ outside .0f their side lines gave them
no excuse for going beyond the end
line of their c¢laim. Their justification
* must therefore be sought in shewing
that they were tollow‘lng down onthe
dip of the Silversmith vein through
the side lines of that claim; with a
view to establishing this connection
they, in the spring of 1891, commenced
to.trace the outcrop by digging the sur-
face pits from pit-19 on, in a north-
westerly direction so as to connect_up,
on the surface, the Slocan Star vein
with the Siversmith vein, and in June
they started to run No, 4 Silversmith
tunnel in from station 48 in a south-
westerly direction, and they continued
to drift on their No, § level 'so as o
connect the two claims underground.
At the date of the issue of the writ,
3ist: July, 1901, No. 4 level of the.Star
hag reached station 18, the face of No.
5 level wassat 21, No. 4 tunnei on the
Silversmith would be in only some 100

smith claim;

feet or so. Looking at case, as to that

date, I cannot see ‘that the defendants

-had at that time any evidence  upon
_which they could substantiate the de-
nce which they subsequently set up’
ciz.; that they as owners of the Silver-
smith mineral claim were entited un-
“der the extralateral righes given to
that claim by section 31, to the veins
or lodes in the Heber Fraction lying
to the wesy of the Slocan Star end line.
I think this is a fact of some import-
ance, because work done  after writ
issued or after trespass committed,
should be scanned with some degree of
suspicion. I do not want to press this
principle too far, but In considering
an argument put forward by the ‘de-
fendants’ leading exponent, Mr. Elmen-
dorf, in support of his contention
the Slocan S'ar was a continuous vein.
viz.: that the best proof of continuity
was that the ore bodies in the Bilver-
smith had been reached by }:e miners
Tunning No, § drift withoul any con-
nection from above to guide them and
no knowledge of wherp the ore existed
Tat 52-3 on No. § Silversmith) not-
withstanding the wery irregularity of
form of the drift itself, one should re-
‘member that although the workings in
&~ mine (Morrison, p. 417, cap. 318)
made in' mining operations and not in
support. of litigation, are generally im-
portant as evidence of any facts which
may be inferred from them; that in-
Jerénce cannot be drawn with ~confi-
ence where the work has been done

after litigation for purposes of the ’

action.

After the writ was issued there was
an application for an injunction and
some affidavits filed. Those proceed-
ings have been referred to in connec-
tion with Mr. Oscar White’s credibility,
as that matber will be dealt with later,
it will be sufficient to state now, that
in resisting that application, he, Oscar
White, on the 31st.of August, 1901,
made an affidavit that the total amount’
of ore taken from the ground claimed
by the plintiffs did not exceed the net
value of $500, and that Byron White:in
an affidavit of same date said the
amount of ore excavated in all from
dhe ground of the Rabbit Paw and
Heber Fraction amounted to, in his be-
lief, the sum of $500. This statement
by Byron White, as to value, was based
on information furnished by Oscar
White,

_.In the autumn of that year the de--
fendants -discovered considerable ore in

g;- 4 Silve:mttn about 140 feet fr

portal, betw stations 11 an \
At fhat time theee&rt which was :eiixi
run in a northerly direction from the

Heber Fraction had reached station 29,
on No. § level.

The pleadings closed on the 25th
Noyember, 1901. They were of the
most general character and gave no
indication of the theory tha4 the plain-
tiffs intended to set up at the trial, but,
during the examination of Mr. Harris,
for-discovery, in October, 1903, before
trial. an indication of the plaintifs’
line of attack was given, he then ex-
pressed an opinion that the Slocan Star
vein instead of turaing to the north

ntinued on in & straight lingjacross

propkiy dyke, and that the Rabbit

elatm Bed 'u this wav caught thwe
Seat Siar vis,  ‘According #o his
theory thé . Sjlversmith vein was an
independent parallel vein some 850 feet
to the north (1291, 1063-4). After the
plaintiff’s experts had obtained inspec-
tion of the mine (viz.; on 4th Febru-
ary, 1904) the theory that the Slocan
Star vein continued on westerly: was
abanidoned, and ah the trial which open-
ed on the 12th February, 1904, the new
theory of a fault fissure occurring at
the bend was set up.

Their theory is that the defendants
have by turning the levels run on the
Slocan Star vein proper into the black
fissufe at the south turn, and at the
north by dollowing mnon-ore-bearing
planes and the stratification of country
rock have given to ith:ll;y lj;). i rlt:v::' ‘l!r:

rance of contin n
:gf:‘ matter between mineralized walls
from east to west
is no real continuity.

The defendants say that the wall of
material in which they ran their drift
between the winze and station B on the
5th level, is the filling of the b'ack fissure.

On the other hand the defendants say
the drift on No. 5 level, between the winze
and B, is in their vein, that the Slocan
Star vein continues from the winge to B.
and there turns. The filling ‘they Say is
vein matter, and that its crushed ‘appear-
ance is the result of movement in the vein
but theumovement has not interfefed with
the continuity of the vein, which they
olaim they have followed in their work-
ings.

The defendants contend that there may
be a fault in the vein, but that a fault in
the vein does not necessarily prevent the:
vein from: being continuous.

When tbe trial opened on-the 12th. Feb-
ruary, 1904, the defendants upon whom the
onus of proof is, began, and gave evidence
of the stopes in question being on the dip
of their vein and of the continuity of their
vein; but the pleadings \being vague, M.
Bodwell found difficulty in dealing with
his witnesses on re-examination.

He examined on behalf of the defen-
dants, Mv, Bruce White, the first superin-
tendent of the defendants’ mine; Mr. Os-
car ‘Whiite, -who succeeded Mr. Bruce
"White in October, 1898, and who was sup-
erintendent when the trespass complained
of was committed; Mr. Cavanaugh, a rea-
tive of the Whites’, and an assistant in
the defendants’ mine; Isaacson and Fox,
two ‘lminers employed in the mine; Mr.
Drewery, & land surveyor in the employ
of the defendant company; Mr. Twigg,
another land- surveyor; two forelgn ex-
perts, (Mr. Elmendorf, retained in Septem-
ber, 1508, and Mr. Parks, retained in Sep-
tember 1901; and two local mine managers
of the Slocan district Messrs. Sharp and
Davys. With the exception of Mr Twigeg
and the two loca#l mine managers, the
others were intérested, either by direct
pecuniary interest or sympathy in the suc-
cess of the defendants’ case.

The evidence of the defendants was di-
rected to showing the unbroken continuity
of the vein from Sandon creek to.the wests
erly warkings i the Silversmith. claim.’

They represented that the' Kanging wall
of the vein cou'd bhe followed on Ne. §

where in“fact there,

flevel very palnly all through, Parks. Hil-
_mendorf, however, was more guarded; that
[ coming north they were fol.owing' their
oWwn vein; that their ven turns to the
. west at B.; that at point C, the hanging
wall crosses the drift from the left -or
south side to the north or right hand side
and comes out at D., and that their arift
continues all the way from &., to station
62, between unmineralized walls, 5

The’ plaintiffs’ contention was. that the
Slocan Star vein was cut off by the black
fissure, which extended to the south and
beyond the hanging wall of the Slocan
Star vein, and that it was the black fis-
sure the defendants were following; that
the blaek fissure does not turn at B., but
continues ‘on to X.; that the material aif-
ference  ‘from the country reck that the
defendants. saw in. running from B. to C.
was black fissure material - which they
had to break through; and that th&fe is
no connection on ore between B. and 62;
-and that the walls followed by them from
B to & were merely: non-mineralized
planes. ’
On the opening of the plaintiffs’ case,

_counsel stated that he would show that
from the winze or turn at the south end
of No. 6 level to X.,”at the extreme north,
there existed a separate and. distinct fis-
sure, separate from the fissure containing
the Slocan Star vein.and sepafate from
the fissure contalning the Silversmith vein,
It wa# not an ore bearing fissure, but con-
tained a filling having for its constituent a
Soft crushed slate, of dark color, en ac-
count of which they had designated it the
black fissure; that in this fissure there
was a 1200 foot barren stretch; that the
line run by the defendants as their vein
was formed by uniting these three f'ssures
into one ;that this union brought about the
peculiar contortions shown in the northern
ang western parts of their level; that the
defendants had neither walls nor ore to es-
tablish the continuity of the'r vein,

Then, after the cross examination of Mr.

Sizer had proceeded a certain distance on
the 2%th February, counsel for the plain-
tiffs referring to the issue of fact which
had been gradually developed during the
- trial, and fully stated by Mr. Sizer, pro-
posed that certain work should be done
and that that work should determine the’

“§ssue. This was agreed to in a more or
less indefinite way, but the examination of
‘witnesses proceeded. Like the evidence on
behalf of the defendants it was, in the
main, the testimony of expérts and per-
-80ns interested in the result, and at the
close of it the judge seems to have felt
that he was not then in a position to give
a decision and that therefore some fur-
ther work was necessary. - It was aceord-
ing'y arranged that some work should be
done under the superintendence of a Mr.
Parish, but owing to illness, Mr. Parish
had to resign, and so matters remained
at a standstill until December, 1904, when
the chief justice himself, accompanied by
the leading experts on each side, paid a
three- days’ visit to the mine. This inspec-
tion by the judge accompanied by the ex-
perts, I see by the decrees, was a oonsept
arrangement. I think it is to be regretfted
that counsel did not also attend, for, in-
.stead ,of adhering to the plan originally .
agreed upon, vis., thaf work should be;
done to test the soundness of Mr. Biszer's
contention that there existed three éepar-
ate. fissures, the chief justice thought it
‘woudd be sufficient to enable him to reach
a conclusion if a drift was run from C.
to a point 27 feet east of D., or as it has
been cajled, D. minus 27, that is instead
of, testing. Sizer's black fissure theory,

. which: test required a drift through the

: §tan hanging wall, with. crosscuts at the
south and a crosscut at X (two experk |
ments which Sizer said wou'd eithef prove
or disprove his theory) a who'ly different
pléce of work was done. As to this work
and why it was ordered at this particular
place, I shall refer later. To the substi-
tution of this one plece of work for that
originally agreed upon, objection ' was
takeh at once by the plaintiffs. In Janu-
ary, 1805, while this new work, i.e., the
drift from C to D27, was being run; an
‘oppication for other work was made and
that application was renewed in May,
1905, about which date the chief justice, ac-
companied this time by Mr. Oscar White,
the defendants’ superintendent, and Mr.
Fowler, an expert retained by the oplain-
tiffs, made a second examination of the
mine. To both of these applications there
was a xefusal, with the resu’t that on the
25th July, 1905, when the case ecame on
again for what was called the second trial,
the work, for the doing of which the hear-
ing in February, 1904, had been adjourned,
was still undone. Once more the plaintiffs
applied: for furthef experimental work, but
this was not granted and the trial pro-
ceeded and judgment reserved.

At the close of the trial the same appii-
cation, was made for more experimental

" worle with: the same resiilt; and in the end
judgment was given in favor of the defen-
dants .

The-learned chief justice proceéded on the
ground that the 6th level shows that the
vein was continuous and that between C
and D27 there was a clearly defined hang-
ing wall and the characteristic wein fill-
ing which was to be found in the Slocan
Btar and Silversmith was to be found in
the crosscut run between these points
by hi sdirection in December, 1904.

From that judgment an appeal was taken
to this court and at the same time an ap-
peal from the interlocutory decision refus-
ing to allow the experimental work to be
done was also taken. After the argument
this court came to the conclusion that the
plaintiffs should have been allowed to have
the work done which they contended was
necessary for the proper presentation of
their case, and we therefore set aside the
judgment of the learned chief justice and
directed the work to be done, at the places
mentioned by Mr, Sizer in hig examination
in February, 1904

The parties to the action selected a MT.
Zwicky as a proper person to have the
management of the work and under him it
was Pproceeded with and finished about
February, '07, and the case came on before
us in April last.

Some question has been made as to the
convenience of the course adopted. Per-
hape it has thrown on this court a greater
amoynt of weork than we.expected, but it
seems:.tn me to have been the. only satis-

| fatary selution: of the - problem we  have
had’ ta: deal' with, and. as. for precedent we'

have our own action ﬁ; Hopper v. Duns-
muir, n‘ also . the Stanley Pank case.
And I sep that the judicial committés of
the priyy councii‘has Instead of ng
& case to the Gourt at Shanghai, allowed
évidence, taken it is true on commission,
to be presented to them in the first in-
stance; sée Bank of China, etc. vs. Ameri-
can Trading company (18%4) A.C., 2A.

Looking back now, I feel that we would
have experienced the very greatest @if-
ficulty in foliowing the complicated details
of this case, if we had proceedéd in the
ordinary way. 2

Before proceeding with the statement 6f
facts of the case as developed before us,
I would like to observe with reference to
a contention mentioned by Mr, Bodwell,
that he had a judgment in his favor and
that it was for the p-aintiffs to upset it.
I do not look at in that way. In ourl op-
inion the case before the learneq chief
Jjustice had-not been fully tried and there-
" fore, we directed that there should- be
practically a new trial. It would be al-
together out of reason to regard a judg-
ment which had been reached,; at any rate
in ‘our opinion, without full opportunity to
plaintiffs to establish their case, as a
judgment shifting the onus from. the de-
fendants on whom it was originally cest,
on - to \the plaintiffs, :
From the reasons for judgment given by
the learned chief justice it is apparent
that he rélied very much on his own in-
spection of the premises and he was, after
having made such an examination, able
to decide which of the experts was right
and which was wrong.

Now, since then we have had the advan-
tage of the additional work and verbal
sevidence on both sides, and a'though we
should pay due regard. to the opiniom of
the witnesses formed by the chief justice
yet it s for us to form-our own opinion
as to their credibility.

The new work consisted of three separ-
ate undertakings, one at the south where
the plaintiffs had sald the Slocan Star
vein was cut off and terminated by ‘the
black fissure, ¢ *

The m'ddle piece where the defendants
<had asserted the. No. 2 wein would be
found, to which vein they attributeq cer-
ore found in the b’ack fissure.

And the northerly pilece of work which
the plaintiffs had said, would demonstrate
that the wall of crushed material @id not
stop or turn at B, but continued on to- X
and beyond.

The new work at the south, in my opin-
fon, complete'y established the theory con-
tended for by the plaintiffs as to the se-
parate existence of the black fissure. It
showed positively beyond question that the
hanging wall.on No. 5 level and the 'stopes
immediately above it, was not continuous
but that the fissure with a filling similer
to that found in the black fissure ran out’
to the south. - Mr. Elmendorf admitted
(p. 528) that the plaintiffs had exposed by
the new work a fiesure 28 feet broad and
some 08 feet in length, running through
the hanging wall of the Slocan Star vein.
This fissure was exposed' (5#6) at a point
where a certain amount of ore had been
jeft in a corner, and where Mr. E'men-
_dort had pointed out to the chief justice
.on his fipst visit that there was no evidence
ipf a fissure exténding out to the south.

The new work at the north in my opin-
fon demonstrates beyond question that a
fissure #xtends from B to X, and as it
confirme the testimony given by the plain-
tiffs’ experts on that point I see no rea-
son for mot ting thei# opini that
it is the same fissure which is exposed by
the new work to the seuth. It oompletel’yi

i d of the evide given by the- de-
fendants’ witnesses that the crosscut B to
X was driven in country-rock; 43, 727, 813.

&Had the chief justice heard the testimony
adduced before us I feel sure that he would
“not have felt confident in accepting Mr.
Eimendorf’s expert testimony as more Te-
%iable than that of M. Sizer.

Blmendocf’s action in persuading the,
chief justice not to accede to Sizer's re-
quest to have certain work done, in my
opinion is cogent evidence of partizanship.

An opinion on a technical matter formed
under such guidancé can be of lttle value
dnd when in the light of subsequent evi-
dence that guide admits he was mistaken;
1 have no hesitation, therefore, in saying
that in these circumstances we are not
bound, in any degree, by the opinion form-
ed at the view taken by the learned chief
pustice.

The contention put forward by the de-
fendants at the trial that the vein turn-

ed at B. was also in my opinion disproved '

M?. Boehmer, a new expert introduced by,

the defendants on the' hearing before us, |

thought that the real turn was at station
33, and that the vein indications seen in
the neighborhood of B. C. and D48 were
foot fractures of the same vein;, but his
evidence has not shaken my confidence in
Mesers. Sizer and Towler, a confidence
reached after hearing their ovalk testimony.
before us, and reading their evidence be-
fore the learned chief justice.

In view of some of the expressions used :

'by 'the chief justice in his reasons <€or
judgment I thought it proper to go through
the evidence taken before him with very
great care and to make some observations
with regard to the witnesses examined
before him.

In considering that testimony it will be
necessary therefore to refer to the evi-

dence given at the trial before him in._

(February, 1903, and again before him at
what has been called the second trial, held
in July, 1905, and also to the evidence
given before this court in Apnil, 1907.

At the point where the A. drift was
afterwards run, the plaintiffs’ expert
(Sizer) at the first trial had insisted that
the wall running into the angle om the
right hand or west side was different
from that on the left or north side. The
whief justice was not able to recognize
the difference nor did Mr. Elmendorf at
that time, but I understand now that he
{(Blmidndorf) admits he was mistaken;
o. 562 and §62.

Passing along the fifth level we come to
B. In February, 1904, Mr. Oscar White
‘had sald that he.-knew that he was at the
turn of the vein (812, 891, 817) that he really
began to turn at A (812), 30 feet south of
B, but in veder to show that there was.no
sign of & vein or hing' “‘out there,”
that is to- the:north of B, he: centinued the
dritt to X. - He'said that he expeécted: (this:

s in December, 1908) that it would be: con-

runnifE in from the mortheast across the
}ne BX, and to meet that contention. he

determ . to Tun this crosscut, BX (812).
" Now, the distance from) B to X is 3 or 40
feet (692); the pleadings had been closed
for nearly a year and the trial was liable
to take place at any titme.  They knew
(815) they had a large body of ore, 12 feet
wide, on No 4 Silversmith, about station
9, but Oscar White says that they decided
on_the 15th December, 1902, to discontinue
the turn commenced: at’A and to run the
crosscut B to X, some 40 feet in length.
They abandoned something t would af-
firmatively establish their case, to. dis-
prove by negative evidence somewwonten-
tion they anticipated the plaintiéfs’ might
set up. ‘This story does not commena it-
self to me, nor does it appear to have
found favor with the learned chief justice
when it was told at the trial. He seems
to have received the impression that the
defendants had ‘“fumbled” in tracing their
vein at this point, and that after ower-
running the scent they had harked back
to 41, which is about 100 feet north of the
spot Oscar White says he recognized as
the turn of the vein, and ran the drift 41
to 43, to connect with the Siiversmith ore
which' they knew existed on No. 4 level.
I do not know why it was that station.41
was selected as the starting place for the
tunnel that was run.to the west from 41
to'43, but the reason given by Oscar White
for going on to X and subsequently turn-
ing to the west at 41 instead ot at B, do
not satisfy me. To me it looks as if they
saw no0 indication of & turn at B. But
this inconsistency alone is not sufficient
to justify me in rejecting Oscar White's
evidence, -

This crosscut B to X the defendants at
the first trial said was not in the vein
(236 But was In hard slate (413). Having
completed that evidentiary wo:k by timber-
ing it up (682) they took thefr man out and
. started them, about the end, of December,
1902, at station 41, running 140 feet west-
erly to station 43, mot om the vein (235).
This work took about two mionths to run
(902) so that in February, 1908, they wére at
43, but as yet they had not shown any
connection on ore (by following the ‘vein,
which they said turned at B, so they hark
back from station 43 to B (reaching B in
March, 1908) and at the same time con-
tinued drifting, first to the ‘south, then
to the southeast, then to the southwest,
then to the south or southwest from sta=-
tion 5Q to station 52, where sometime aljout
September, 1803 (645) they struck a large
body of ore (579.) %1

At the first trial (February,~1904) ‘the
defendants’ witnesses were strong in their
assertion’ that' the vein turned at B.

The plaintiffs, on the other hand, in-
sisted that at B there was, no sign of a
turn; that the soft fissure filling continu-
éd down past B on the left hand upper gide
1018, 1207, 1020, and that the crosscut at X
wou'd lish that fact; that' crosscut
was by cky, and Elmendorf,
(p. 610) found there a seam of softer ma-
terial, 18 inches wide.

Cavanaugh, (p 4%) before us, was not
prepared to deny that this fissure extend-
ed to Xi Oscar White thinks:the black-
fissure does not extend to X. That there
is two.feet of crushed material he admits -
(p. 464) and that there is a well defined
wall running north and south. ; Now it
‘must be remembered that firom 41 down to
X was run under Osar White's superinten-
dence and the lagging erected from B7to
: XVwas put up by him in order to prevent
‘ this" very filing coming in on him and
< his- men.

i, I have careful'y read the evidence in this
case, and I have came to the conclusion
that I can place no confidence in Mr Oscar
‘White's testimony. I have already referred
to his expl tion or for |
down to X past B where they subsequently
made the drift turn, and I now mentien
some other incidents. He stated in an affi-
davit used in resisting the application for
an injunction, that they had not taken ore
from the ground in dispute to an amount
in yalue of $500 net, was misleading, as he
could only reduce it to that sum by mak-
-ing deductions, l.e., cost of development
and cost of mining and cost of concen-
trating; he was mot warranted in making
unless he expressiy stated that he was
making such deductions, (p 1528). Again,
his statement that he was not aware that
there was ore in the bottom of the winze
is past be'uet. Again, as to the interme-
diates below 6 (p. 1530). He was not can-
a'd. Again, his explanation of his reading
the Ruth map (484) is more than nonsen-
sical. I accept Harris’ story that Osear
‘White told him there was no ore between
leve's, and I do not acgept Oscar White's
explanation. I therefore refuse to. believe
his story that when he was at B he
thought that the vein or material he had
been following up from the south, turned
‘ to the: west at B. :
© It i ooy opinion: that: whem He ran. past
! Bipe waw: still! seeking: the: turn: i the: fis-
, sure’ and: that: he' harkéd baclk. only when
he found he was getting so far to- the
morth that he could not expect to connect
th the ore which he knew existed in the
versmith. In my opinion his evidence is
not entitled to any credence and.l reject
it; and all work carried on_by him, or
dong under his orders I regard with"sus-
picion. The ability of his men tp carry
into execution his designs is shown by the
way in which they covered up the gaping
fmouth of a cross¢ut so that, so far as
the eye was conecrned, it was impossible
to tell that there ever existed anything
but solid wall and lagging in front of it.

t is unfortunate for him that a pile of
dirt was left at the entrance to the cross-
B to X (1%6) when so much turned on
the question of the continuation of the
wall of material along that line,

Again, it is unfartunate that the lagging
shou'd have been so tight in that inter-
mediate below 5 (p.208) that it had to be
removed in order that the plaintiffs’ ex-
‘perts might point out the crevice they
expected to, find there—and still more un-
fortunate that they did find it.

ably be anticipated, the intermediate below
5 was so blocked up with:ore$hat, Mr.
Sizer was unable I0 examine it. It was on
this occasion also that the pie of dirt
before referred to, ‘preventeq Mr, Fowler
examining from B. to X. 5
These ‘extraordinary things have oecur-
red too frequently to be undesigned, and
I have reached the conelusion that under
the management of Mr. Oscar White the
ore was mdnipulated’ in two places at
least to show'/an apparent turn in the
walls where there was in fact-no . turn.
How Mr. Elmendorf came to say, as he |
did, that the vein turned at B and that
the drift run from B to X was wholly in
country rock, and that there was no- con-
tinuation beyond B 6f the material they
had been following up to-B I cannot un-
derstand. It is possible that he was de-
ceived by the appearance of the turn of
the drift at B and did not the

Gl Nt MR e S S i B ot SR VB SRR 000 B 0 Koot s e b o SIS d i A b el S X e o IR -
.b. { > =
¥
tended at the trial that there was o velh | an inspection of the ises m'ght rea. His Jordship—You mean this turn 1y

‘ from 44 to 507 e

Witness—Yes; I tried to point out with-
out dbeing impertinent in the matter that
@ vein could not take that circular shape
and n by any ibility on its dip
‘with thé same vein in No, ¢ Biversmith
and the work that has been done since i,
the way of mining is convinecing proot to
methatthatportlont‘mm«amndtoso
is entirely outside the yein.

His lordship—You are speaking now of
this new work in the Silversmith _

. Witness—Thé ngw work on the Silver.
smith that was put on the map yestorauy

Now, this is a very unfortunate posiuoy;
of affairs. One expert says the admission
was made with reference to ail the drige
West of some point between B to @ or
D and 43, both of' which are at some' dis-
tance west of D2. The other expert (the
‘person who is. alléged to have made 110

extension from B to X with due.care.
However that may be his evidence before
us @s to the turn at B is not satisfactory.

In my opin‘on the wall material through
which the defendants ran their No. 5 tun-
nel continues on to X without any turn at
B. and the drift 4 E, D, C, and B. is not
in ore, there is no ore in it. It is & mere
fracture of the fissure in the slate; see
Boemer, p. 329, 340.° I am satisfled that
when Mr. Oscar White and his men .pass-
€d B they saw no indication of a turn at
B. That point was adopted later, when
having run drift 41 to 48 they found & non-
mineralized fracture or cleavage leadifig
in a northeaster'y direction, which frac-
ture being followed to D minus 27, brought
them out at B. R

Returning to the inspection by the chief
justice: Passing on from B they entered
the .4rift that was driven back from 43,
that is, it was driven from the west to B.

Mr. Fowler has taken a photo of the
roof here, showing that there is no indica-
tion of any turn,

Mr. Blmendorf at the trial in February,
1904 was mot positive: that he saw the ‘vein
‘between B and C, but between C. and D.
(p 238) he did. He saw*the hanging wal
of the vein.

‘When the chief justice visited the mine
in December, 1904 he was not at all satis-
tled with what he saw in this drift; he
was, as I understand it, following up the
indications of vein matter and after. he
had passed some feet .into the B, C.: D
drift, he $b§erved a change, and as a con~
‘sequence a new drift or level was Tun. to
the north of the o'd drift.

M, Sizer had, in February, 1904, said,
speaking of the old drift. “The grift from
B to C goes through the black fissute and/|
" passes out into y rock.” “This would |
indicate that there would be a radical-
change to be found as soon as you got
some feet to the west of B, and there can
be no doubt but that that ch was

h

adn ) says the admission
@s to the drift west of station
next turn of the drift to the south
judge seems to have Been of tho opi- '
that the admission was made as 1o a ¢ x
D'ace, via: D27, for he very pertinent!: -
Sizer: “How 4ds it that D2 came
chosen as the point at which this

was to be done?”’ See page 1804

Now how is this dispute to be Seit..
Not by the judge’s recollection as he .=
not agree with either of the experts.: T..
conflict between them must be deterinined
by their own evidence. ‘

On the face of it Mr, Elmendorf's state-
ment seems extraordinary beca
Sizer had at the trial in February. 1:2
taken such strong grounds, asserting ﬂmi
there was another black fissure at 43,

Mr. Emendorf’s story is that (1683)  the
original p'an was that after examining
the eastern portion of the Star mine they
were to inspect the western portion o?
No. 6 level around this drift into the Silver-
smith. In the extract I have given from
his evidenge. (1710) it Will be seen that he
states they did not proceed on No. 3 level
further west than station 43. From this
evidence I find that on the second day's
inspection there is nothing to establish
that they went any further than 43. On
the third day they went, as arranged to
the Silversmith tunnel and that portion of
the mine, X

In the cross-examination by Mr. Bodwell
of Mr. Sizet we find the following (1852
no goubt with reference to the place where
the admission was made:

Q,—Will you say on your inspection with
hie lordship the chief justice and Mr. El-
- mendorf, you went on to point 50?

A —Yes.
Q.: That you went beyond 4?

|~ A.: That is my recoliection; that we went

_as far as 50?7,
Q.: Have you a note of that?
A.: No; I made no note of it.

plainly visible to the chief justice; and
the fact that in December, 1904, he order-
ed the new drift shows that Sizer's evi:
dence given in February, 1904, as to the
condition of things there, was more ac-
te than EIl dorf’s, who said that
_the wein, (%7) was more or Jess Visible,
’all the way between C and D. : %
' ‘The trace of the vein having been lost,
the new drift was ordered. It began on.
" the east in black fissure material and was
darried to & point 27 feet east of DD
minus 27 as it is called. a5 )
The point wou'd be selected as the place
" where in the opinion of the chief justice,
" the vein would again be wvisible in the old!
" anitt. :
Now at the trial in July, 1805, the chief

axreedtopolxrtDminu.sabdncselacted.
Siger says he had not, and from Mr. B-
mendorf’s evidence (p. 1709) it is clear that
Siger did not take any part in selecting
D minus 27, because El mentioned
station D, which is some 27 feet to the
west of the point selected, s one of the
places Sizer said there were no indications.
of a vein,

Well, leaving that disagre t ‘of re-

3

justice- seemed to think that Sizer had |

Q.: You are not in a position to speak
definitely?
- A.: I am depending on my recollection.

Q.: My instructions are different. But
you are positive of this, that you did not
admit that from D27 on there was a vein

‘qg.mltwﬂnvdnmmeeuu
> ;

, ): Where is polnt 627
Mr. Bodwell; Point 52is in that new drift
His lordship: Don't you remember being
&t polnt 827

‘Witness: I went to & and saw this new
drift at the time of the inspection, but my

i statememt about that I said we went as
‘“far as 60 anyway; it we went to B we
certainly- passed b6l

Hig lordship: There is ore to be found at
62 and Gl at the face of the drift.
Witness: Then that proves we did &o
there (p. 1858.) >

That piece of evidence evidently taken

a8
§s
i

This corroborates Sizer's con-

collection between the chief justice and
Siger, I come to another: Elmendorf says,
after king of the of this new

in the direction of D and at some point
(between E and 43 (or D anid 48) the gues-.
tion of continuing on (westerly) into the
Silversmith workings came up, and Mr.

that they went .on to 51 (1800 and as

drift, C to D minus 7: “‘We passédalong [ the conclusion that the admission made’

tion of No. 5 level west of station 50 aend
that Mr. Elmendorf is mistaken,

Thig 48 a matter of considerable impor-
tance because the defendants relying on

that portion of the mine, so that portion.
was mnot visited by his lordship.” This
acknowledgement, if proved, I would re-.
gard of comsiderable impertance (2004).
‘In the first place, it was a compete back-
Yown from the position sworn to at the
first trial. If the leading expert admitted
’that from station 43 on the 5th level, on
to the west was Silversmith vein, it won'd

| calle@ a serfes of crosseuts- through.coun-
try rock. This is very clearly pointed out
by Mr. E'mendorf at p. 1712.

Now, turning to Sizer's evidence (p 1800)
I find that he does not deny that at a
certain point he did admit that from: that
place, whichever place it was, he believed
the 5th-level was rum in vein material,
which he cal’ed the Silversmith. But that
point he fixes as 50 or 61, 51 he thinks.
He asserts that ail round from station 43
to 50-51 was not in the vein; he restated
the view he had expressed at the first
trial, viz., that the drift was in no sense
any part of the vein (1800, 1803, 1854, 18%.)

“At P. 1808 the chief justice puts this
question:

His lordship—The Silversmith vein you
are satisfied, exists from D27 inwards?

A.—No, my lord, I did not make that ac-
knowledgment, and I don’'t make it now.
I don’t think there is any evidence of the
vein all around that turn,. which is all the
way from D to station 60.

Hig lordship—How is it point D27 comes
to bo chosen as the point at which this
work was to be done

Again, it was unfortunate that a -
erable quantity of ore (546) wag left in a
corner and that subsequently this. very
place should be Belected to establish the
fact that the hanging wall of the Socan’
Star was cut by the wall of soft back fis-
sure; material, v
1+ Amotlier ciroumstance to be noted: is: that

 just prion: to the: trial fixed for July, when:

Witness—B Mr. Blmendorf, as I
understood it, convinced your lordship that
the vein was to be found up to that point
connecting from the other direction. -
« Hie lordship—My idea, Mr, Siger, ig that
you hadn’t any doubt of it at that time.

Witness—I had: the- greatest: doubt about
there beingrany vein whatever at' D, or at

this admissi gave no further evidence
as to the drift being in the vein after
. passing D or B _going westerly. I am not
satisfied that it is.

The learned chief justice does not refer
exp ly to this incid t in his final judg-
mment, but at p. 2026 he says in effect that
in selecting. D 27 as the westerly point for
this orosscut he was guided by what the
two experts, Sizer and Elmendorf, had said
-when he made the examination in Decem-

| ber, 190&:

| AS'T have alteady said titat wes; in My
{ opiniom; a ; on his’ part,
‘ and T cannot help thinking: it was:in con-
sequence of these two disagreements that
Sizer’s testimony was regarded by the
chief justice as too eastic to be reliable.
_From questions interposed by the learn-
ed chief justice at the hearing held in
July, 1906, it would seem that the presence
of slicken sides in the drift from C to D
minus 27, was strong evidence that the
drift was run in the vein. I refer to his
questioning Elmendorf, p. 1789; Sizer, 181,
and Fowler, 2002 as to this.

Now,ifthbwubhﬁoglthhk@
was in error. It true that Bimendorf in
February, 1908, spoke of glickenslides being
found in veins, p. 06l; but Fowler and
Sizer both saéd in July, 1905, that slicken-
sides can be found in any place of move-
ment in the country rock, p. 185 and P-
2002, ang Cavanaugh at p. 438 says the same
thing. Blmendorf at p. 1768 does not re-y
. on Slickensides.

Sliciensides, & miner's term for
striae, furrows, or polished surfaces .OOV‘
ering the walls of fissures, and sometimes
the surfaces of soft rock. They result from
the friction of two portions of rock mov™
ing one against the other under great
pressure. The phenomenon seems to be
not. uncommon. It may resu't from the
friction of the mass of a vein moving in &

. flssuve,  Slickensides are not necessarily
_an- indication of vein matter. In the«fol-
‘ jowing example noted by James D. Dana,
: not only the fissure ‘wals but small bits

the

- D27 and’ around’ that turn,

N

rﬂf rock as sllckensided: ‘In the Triassic

—————————

Past Haven, Conil., on
::niv’ Haven, the “successive
‘granite: sandstone have been
one amother upwanrd along  th
Dbedding, producing great 8 M,
faces; and these surfaces nd
a very thin white coating, aPp
to ground-up feldspar. In the
there are also ordinary faults

dicate participation: in the mi
the slickensides which . cover
Jas. D. Dana’s Manual of Geq
Having regard to the state
mxmxeamedchiefj\ut
hearing evidence, he was 83
$th level shows the cortinuol
of  importance " that attention
drawn to this peint. If the l¢
‘justice had comceivéd the id€
pre of slickensid
cated vein matter (see p. 1N
would no doubt Tegard this
vein matter, and would have
son for disbelieving Bizar's'
Before us, Mr, Sizer gave 0
in a satisfactory way and the
1 have arrived at with refes
#s that he is a close and accew
of facts and of good memory
sirous of mislead!ng the cou
Leaving that subject and tuH
Fowler's testimony as to the
to D27, which he visited in Jul
a day or so before giving his
the second trial, he says, 1921
to ' you are crosscutting the
sure. The new drift was on it
side going in a wall of planey
thig,wall and the ol@ drift the
lar some six or seven feet, sep
old drift from the new drift,
wall of the black fissure.” -
wall he says passes across.{
new drifts and goes on to tiy
Now I ¢iirn to Mr. Oscar
point. It i{s another instance
Ingness to mislead the court
found at pp. 1687 and 1688.
eH was again crossexamine
as to the new work C to D,
stated (1675 that there was on
which was-on the left hand
that is on the south side; th

‘he i& asked: “ATe you sure.

noton the right side of the ¢
g0 in?" To which he replied:
I now give the quest
wers.

Q: There is no wall on the
slde as you as you go in frog

A: What kind of -wall?

Q: Well you, have saig th

. one wal; T wantto know

on? 6N 4
"A: On the left hand from
“iQ: And that is.the only
. A: Where we started at C
Q: There is a wall on the
side a8 well as the left?
A: Yes, i

A: The right hand side.
Q: It goes out on the right §
A: Yes. 5

which he said theré was
had the appearance of a
out of this new drift to the !
is that? 3 o

A: That ig the hanging wal
fissure.

In connection with this &
be convenient to give Mr. El
Qdence, p. 1765, |

Q: Did you find another
‘to the south in that drift?

A: Going off to the south

Q. Yes; north I mean
*A: At what point?

‘ Q: At any point? :

A: No sir; there i nothing
wall crossing that drift to
that js what you miean.

Q: You saw nothing that Id
ike & wall as what you call

A: No sir; there is a blocK
in- there, but nothing that
wall going in that!dfrection.

Oscar White saw tfie wall,
istence, but efterwards ack

Mr. Elmendorf, after des
culars, is able te say “‘the
there that I consider a wall

The evidence given befo
after the work was done by
every reason for believing )
a wall. And it is by the ligh

_ dence that I think it was:s

that Mr. Oscar White allo
cut B to. X to be blocked
eve of the trial in July,

There seems to me to be
absolute cut off between th
the plaintiffis call the hangin
black fissure and all west ol
ler's evidence is most clear
and I accept it.

To the chief justice at the
1905, he said: ‘“There is absg
nection between the plane
the pew drift has been run,
to the east of the hangin
black fissure.”

To the chief justice at th
in answer to the question:

Q: What in your opinion
clusive’y the theory that
tinuous vein C?

A: As far as I have see
disconnection between wh
point C and what lies east
ceason of that limiting plan
to continue across the 04
mew drift ordered to be
dondship. That, to my min
disconnection between
west of what we rall the
and everything to ‘the e

He denies that there is
to be found west of C, alth
that the new drift is run ¢
“that something in” thie nat]
sides is to- be found. there,

He was then asked as to
Plied, p 181 “I dld not




