
Eng. Rep.] FRiEMAN v. POPE. [Eng. Rep.

£l,000 upon bis own lite, in trust for sucb person
or pcrsons as Julia Thrift (afterwards the wife

Of the defendant, tlie Itev. George Pope) sbould
appoint. The settior covenanted to pay the pre-
liliums.

One cf the trustees vas Mrs. Walpole, the
housekeeper of Mr. Custance. She vas the
iliother of Julia Tlirift.

Wbeu lie executed the settiement Mr. Custance
Was the rector of tvo livings in the county of

Norfolk, wbich produced a net inoome of £816.
lie vas also possessed cf a Goverument annuity
Of more tlian £180 for bis lifs, and lie vas seized
0f a copybold cottage in Norfolk. His only otber

IrOperty vas bis furniture. Wben lie executed
the setulement lie oved considerable suais of

Illoney to various creditors, and in order to pay
thei lie, on the Srd of Mardi,' 1863, borrowed
Of Mrs. Walpole thie sutn of £360, s a securlty
for vbich lie gave lier a bill of sale of bis fur-
Iliture. He aise, in copsideration of £60, eov-
eù%nted to surrender to lier bis copyliold cottage.
Ainong other debta vliici lie then owed vas one

Of £489 to bis bankers, thé Messrs. Gurney, of

Norwichi. He at the sanie time made an arrange-
Tûlent witli theni that lie sbould pay off this debt
by half.yearly payments of £60. lis tithe agent,
a àMr. Copeman, vas to receive tlie titbes, and
Out of theni pay the £60 lialf.yearly to the
bunkers. This arrangement vas carried out,
and 'when Mr. Custance died on the 2lst of April,
1868, there remained due to tbe bunkers only
about £50 of their delit, though there vas also
due to them a further suni in respect of subse-
quent ndvances.

In February, 1868, Mr. Custunce bud borroved
£600 of a Mrs. Hoves, giving ber as security a
blli of sale of bis furniture, Mrs. Walpole liaving
eOnsented to postpone lier bill of sale to that of
?drs. Hoives. Wlien the settior died lie vas
0onaiderably indebted, but the only delits due at
the time of the execution of the seutlement vhicb
remained unpuid vhen this suit vas instituted
'Were the balance due to the bankeirs, the debt
due to Mrs. Walpole, and a emuil suns due to a
Publicun.

IShortly after the deutli of Mr. Custance Mrn.
lioves sold bhc furniture under lier bill of sale,
and bue sale produced about £620, vhicli vas
ualt enougli to sabisfy lier debt. There being no0

Ot her ussets, the plaintiff ini tbis suit, vlio vas a
creditor for £62 12s. 8d. in respect of groceries
8upplied to Mr Custance ufter thc date of the

settleinont, filed the bill to udminister bis estate,

an to set aside the Settiement of the poiicy as
frRudulent and void as against tbc creditors of

'ý1r. Custance unde the stutute 13 Eliz. c. 5.
l'ho bill vas fiied on bebaîf of the plaintiff and

51other the unsatisfied creditors of tlie settlor.
It hould lie mentioned that Mr. Custance liad

e1ecuted n seuliement of tbc poiicy in favotir of

J'alia Thrift in 1853, reserving to buissîf a power

?f revocation. This pover lie exercised in 1861
lr Order thut lie miglit receive a bonus vhich bad
ben declared on tlie polioy. Mrs. Pope On tlie
ard Of J une, 1868, appointed the sun' assured,

by tIe policy to lier busband.
The Vice-Chancelior expresoed bis opinion that

Lbe 8ebtlor when h lecxccuted the seulemntD bad

]10 intentîion of cheabing bis creditors, but Hia

lorour considered hunseif bound by thie deoision
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of Lord Westbury in Spirei y. Willows, 13 W. R.
329, 3 De G. J1. & S. 293, to set the settiement
aside wben it vas sbown that its existence was
in fact a hindrance to the paymfeilt of the credi-
tors, some of wbom were creditors ut the time
wben it vas executed.

Fromn this decision Mr. Pope appeaied.

Osborne Morgan, Q C., and H. A. Giffard, for

the appellant, contended that after the execution
of the settiement the settior remained perfectly
solvent. His debts, besides the debt to Mrs.
W8lPOle- vbîch vas secured, vere not more
than £500, and bis means, taking int accoulit
the amount of bis life inoome, were ample to
psy theni. The Vice-Cbancellor'a decree vas
reallY founded upon wbat vas eaid by Lord
WestburY in Spirett Y. Willozos, 18 W. R. 829,
S De G. J. & S. 298, whieh vent furtber than
Say previous case. The previons cases showed
that it is necessary to prove either a direct in-
tention to defraud the creditoru, or circunistances
froni whieh snob an intention muet necessarily
ha inferred. In Spirett v. Willow8 there was
sucb evidence, 'wbicb did not exiat in the present
case. They cited Jenkyn v. Vaughan, 4 W. R.
214..3 Drew. 426; Stephens v. Olive, 2 B. 0. C.
90; Richardson v. Smallwood, Jac. 552; Skarf
v. Soulby, 1 Mac. & G. 364; Ilolme8 v. Penney,
3 K. & J. 90, 5 W. R. 182; Thompaon v. Webster,
g W. R 641, 7 Jur. N. S. 531 ; Adames v. Bllalett,
£. R. 6 Eq. 468; Stokoe v. 6'owan, 29 Beav. 687,
9 W. R. 801 ; TownsendvY. We8tacoit, 2 Beav. 340.

Kay, Q 0., and Cozens-HardlI, for the plaintiff,
were not calîed upon.

H. Fellows, for the administrator, a creditor,
,Whio was a defendant to the suit.

LORD HATIIERLETý, L. C.- The principle on

whicli the statute proceeds is this, that in all
inatters persons must be just before tbey are
generous, and that debte must be paid before
gifts can lie made.

The difficulty the Vice-Chancellor seems to

bave feit vas that lie eonceived that if he were
te Bit as a juryman and lie asked, as ho expressed
it, as a special jnryman this question, wbetlier
there vas any actual intention on the part of theG
settior to defeat, binder, or delay bis creditors,
lie sbould oome to the conclusion that lie had no.
sucb intention vhatever. He says, -I amn satia-
fied that he had not any idea vhatever of de-
frauding or chesting bis creditors by mtking this
settlement in favour of bis god-daliglter of tlie
policy of assurance vbich lie lid made several

years before in ber favour, «bon there vas Do0

pretelice for supposing that lie «Sa ini embarras-
oed circumastances ) Witb gret deference to

tlie view of the ViceoballollOr James, and with

ai1 thie respect whieh 1 1ru0nt gnfeignedly e4tey-

tain for bis judgment, it appas to me lie doe
not .exactly accurately Plut the question in sup-

speia jryauto fj i h citr, wheter th

intetio ofthesettior was to defeat, hinder, o
d.elay bis oreditors withont a direction froin the

judge that, if th e Desemar effeot of tlie imatru-

vas to defeat, hinder, or delay tbe creditors,
that necessary effeot vas to lie considered ne
evidencing an intention.. A jury would undoubt.

edly lie so, directed lest they sbould faîl into the

apprebension tbat tliey were to look for any


