
defendants assumed jurisdiction, and even
if they had noue, I do not think they would
ho relieved from makiiîsg a proper return of
the conviction thus made.

Judgrment for plaint if oit deine'rer.

FOIJRTH DIVISION COURT, CO UNTY
0F ONTARIO.

POLLARD v. HTJ&TINODON.

Chattel mnortgage-Dcft'ct i v ju ra t.

The omission of the w-,ord " sworni" in the
jurat to the affidavit of bonza.fdcs is fatal.

[Whithy, April lSth, 1880.

This was an interpieader case, and the
plaintiff claimed the goods under a chattel
mortgage, which compEed with the statute
iu every respect, except that iu the j<'rat cf
the affidavit cf Ihoibe flices there was a blank
space, where the word " sworu " is usually
placed.

DARTNELL, J. J.-J think the omission

fatal, and that the reasons whichi governcd
the court in Ncsbitt v. Coct (4 App. Rep.
200) apply with equal force here. The
blank could have been filled in with the
words " taken, "afiirmed , "signed,
"declared , "read over," or <thQrs cf ]ike

nature, and it would be necessary here, as
in the case cited, te call the Cousmissioner
te prove whiat was actually donc-. The cre-
ditor 18 entitled te have on recordl coxnplete
evidence cf the due and proper administra-
tien cf the oatlî cf bota fides. This 18 lack-
ing here, and the plaiîstiff must fail. Inde-
pendent cf this the transaction iii question
i8 void under R. S. O. cap. 118, sec. 1.

Ji(ieit barri uj te cliiiaut oith, cosis.

UNITED STATES REPORTS.

SUPREME COURT 0F

SMITHi V. THE ST. Louis,
AND NORTHEILN RAILWANY
PELLANT.

MISSOURI.

KANSAS CITY,
COMPÀN1, Ar-

1. Railroad COlptnies.-Dity te EllployVés as to
Mechanical Appliances.- Itailroad Ceuipanies
are bound te usehppiances which are net de-
fective is construction ; but as between thein
and their employés they are net bcund te use
k3uch as are cf the very best or rnost approved

[June, 1880.

description. If they use such as are in g yeteral
use, that is ail that eals be required. This
i<rinciî>le is apiilied te the use cf the T rail for
a guiard te raiiroad switche-s, it appearing that,
although a guard mnade cf U rail would be
safer for empîloyés and would answver the pur-
1 oses cf the C'ompany equally as well, yet the
17 rail was the ene in general use.

2. otitu iurd. -Kiiewl,;Ii oa tf Daîm.Iir. -A brake-
muan who continues iii the service cf a railroad.
conipany withi knowledge that the guard of a
switelh je maie cf T rail, cannot recover fer
injuries sustained in consequence cf his foot
being caughit hetween the guard and the frcg,
notwithstanding it nsay aîspear that if the
guard bail lieen mnade cf a diff erent rail it would
have been less dangereus.

[Amiericaii Laiv Rerîcw, 1880, p. 2,S9.1

This was ain appeal'to the Supreme Court
cf Missouri froin the Circuit Court cf Jack-
son Counity. Hon. S. H. Woodson, pre-
siding.

The case is stated in the opinion cf the
court.

Wells Il. Blodqlett, fer appeliant.
L. C. Siaeuîs, for respondent.
HENRY, J. Plaintitl was emiployed as a

brakeiman by defendant, and, lu attempt-
ing te usscouple sonse cars, was knocked
down and bis foot was run over by the car
incxt beisind hiuîn, inflicting au iinjury cf 50
serieus a natuirc as te rcls(er amputation cf
the leu, above t lc kuce necessary. Hie wcnt
between the cars while they were iu motion,
reiuoved the coupling-pin, thcn weut hack
te take eut the lînk, ansd, while walking be-
tween said cars, his right foot cutside. and
his left foot inside of the rail, his lcft foot
was caucyght and hceld fast bctween the guard-
rail and that of the main track. It was
tîsus that the accident cccurred, and this
action is to rccovcr damages for the injury.
The particular niegligeisce allcgcd in the
petition was, first, that the guard-rail svas
unnecessary where it was placed ; and, se-
icoud, that said guard-rail was ccnstriîcted
cf railroad ircu, knowiu as thse T rail, iii-
stcad cf a diffèrent kind cf rail, which,
would have beu as serviceable te defen-
dant and less dangrerous te its employés.
Tise first ground was abandoned on the trial,
and plalintiti, relying o11 the second, intro-
duced evideiice tending to show that a
guard-rail cf railroad iroil, knewn ns U rail,
woufld have been as serviceable te the cern-
pany and less dangerous te its servants
that, ewing te the forisi cf the U rail, bis
foot could net have been caught and held
as it was lu the T rail:

Donnelly, who testified for plaintiff, stated
that the Tr rail is in general use iu this
country ;that there are some U rails in use
on the bridge at Kansas City; that hoe knew
cf ne ether place where that kind cf rail was
lu use. Knickerbocker, for plaintiff, testified
that hoe had hiad about twenty years' experi-
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