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eye oi the law an open question. Changing, then, the situation
by the single circumstance of the ordinance, the argument is that
leaving the issue of negligence or otherwise to the jury would
enable them te find for the defendant which would miean that it
was a prudent thing for hini to violate the ordinance; that it is
"'consistent with ordinary prudence for an individual to set his
own opinion against the judgment authoritatively pronounced by
constituted public autho-.ity." It follows, of course, that on this
point of view such issue should not be suhmïtted.

The first objection that 1 have to make f0 this reasoning is
that, in one aspect at least. it is illogical. The write- at the out-
set speaks of the confusion arising from the judicial diversitv of
opinion as f0 a breach of a criîninal statute, some judges holding
that it is negligence per se, others thaf it is onlv evidence of
negligence. H1e apparently leaves it an open question, yet the
above reasoning.

My next objection is that thie r' asoning is based on di wrong
view of the legislation whieh is treated as if if dealt in some way
wçith the civil rights of persons using the highway. Thus when
the writer savs that exonerating the defendant whose unhitched
horse has caused injury from the consequences. is equivalent to sav-
ing that if i: "consistent with ordinarv prudence for an individuai
to set his own opinion against the judgment '' of the legisiatuire lit,
implies thiat the legîsiature has (leclared t-hat lcaving an u-
hitchied horse on the h-*ghwav is not ''consistent with ordinar-,
prudence. Now where dors hi, find suchi (claration mn the
or(linavce lie (el('i1 with«? H-e says if ks found in tlic cvii dit which
the ordinance is aimed. nmemly, the peril to persons using flic
highway fromi lorses at large. But the ordinance does not create
the peril. Leaving a liorse frce froin cont roi is a (langer to persons
uising flic bigliway wlîether forhihlen hv iawv or not and is none
the more, dangeroits l)e(atise for'tùlcnei. Mr. T'liavcr'- reasoning
must tiien lea<l to this conclusionm, thaf in a case wlierc th(.
art catising injury is ncsri wgligence, %hct lier ii wvas or

wvas not forbidden b)y law, flis sue of negligemîce or noi' egligencre

shotild liot lie left f0 the jur..I As fo the position thaf hreacli of t he stafute constitutes


