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FIRST DIVISION COURT, CQUNTY 0F
SIMCOR.

(Reupo2!tei for T'aE CANADA LAw Jouvlli#Â.)

GoRD)oN v. PLAXTON.

Rn,' lt oi fax pa'rehir ta tienber C141 and re-
onôved during ;eriod allawed for rrepnpion
.- Sfatute of LimitatdionsJ.

Ùeld, that uncler &B-0., 0. 198, e. 174, the holtier of a
tus certificate during the Period for redemption bua a
qualiflad ownerghip in the land and tiber thoeoo,
w1ilob title becomes abeokîSe upen 111e tax deed boing
duly given and regletued, and thst sucli lax purchbser,
~,pon recetving bis 'laid, ise ntitlod tW exercise bis
r,mredy of reaaptiun and ruetain au action for couver-
iiotî ever "s agadnst a third part, %vAxo bias incoently,
piircb&scd, from lte original orner of tito land, limiter
~uu and reuioved off th1e land lur-ing lthe twelve niontit
alluved for redemîption. Under the circUnistauces lthe
Statute of Limitations would bu no defetuce au against
sucli tait puraitaser.

LIAhtApril 16, 1892.

The defendant bougbt land at a tax sale on
5tb 1Dec-, 1883. The land was net redecmed,
and on 26th Dec., 1884, the defendant obtained
his lax deed, which was duly registered. Dur-
ing the period allowed for redemption a large
number of cedar posîs were cul and rcmovcd
fiom the land by the original cwner thereofi
and placcd on neigbbouring railway grounds,
%vhere, ater the lapse of several years, tbey
were sold b>' him or bis agent ta the plaintiff,
wbo did not inmcdiately remiove them. In the
faîl of i89! the defendant, having learned for
the first limie that the posts %vere cul on tbe
land during the lime be held the tax certificate,
laid claimi t the posts and removed a few of
them, %whereupon plaintiff interposed and teck
the balance of them, and brought this action
of truver to recover damages for those the de-
fendant had taken. The defendant counter-
clainied for aIl the plaintiff had taken.

C. E. Ilewson foe tbe plaintiff. The right of
the tax purchaser is t0 prevent timber being
cul and retrnoved during the yea-; not ta re-
caver for tiniber taken. The Statute rtf Limita-
tions bars the dlefendant.

C. W. Pla.xton, for defendant, relied on the
wording cf the stattute referred ta, rown v.
Sage, i i Ch. 239 ; Spackman v. IFstler, ii

.{D, 99 ; Keifh v. MeilMurray, 27 C-P. 42&.
Boys, JJ.: When the defendant purchased

the land at sale for ta.ies and obtained mze
uaual certificate of sale, hoe bocamne, in the
word. of the statute, "the owner of the land se
far as ta have ail necessary rigbts of action and
powers of protecting the sanie fromi spoliation
or wcste, until the expiration of the terni
duri n which the land tnay be redeemed"l( R. S.O0.,
c. 193, S. 174). He was entitledt ta possession
of the land, and could successfully resust an
action cf ejectment by the owner, and lie could
maintain an action of ejectment against the
owner (Coller v. Sutherland et a1., t8 U.C.C.P.
357). Under theme !iglits it seenis clear the
defendant was entitled ta prevent the cuttng
cf the posîs in question at the lime they were
cut, and after they were cut lie would have had
the right ta bring thent bacir ta the land anca
keep themt there until the lime for redemption
expired. When tbat time did expire and the
land was flot redeemcd, the conclusion, ta my
minc, is irresistible ; the posts would then be
ah"olutely the property cf the defendant. Not
knowîng the posts had been cut and laken
away until aCter the deïendant got bis deed,
nothing wvas donc by him regarding tbem dur-
ing lthe tirne lie only held the certificate, but bis
biaving received a more complete title can
hardly lessen his rights. He must then, il
seems ta me, have become absolute owner of
the posîs, and hias always been entitled to
them.

Tht Statute of Limitations lias flot been
pleaded, but if il had been 1 do net sec that it
would avail the plaintiff, for the defendant is
îlot suîng for damages for the trespass. He is
merely, in m-iy view, taking bis own property,
wvhich bias been legally, although doubtless not
morally, stoleii away from him, and against bis
doing se 1 sec no objection. He could take it
at any time as against the owner of the land
who cut the posts, and the plaintiff cari derive
from the owner no better title than the ewner
had hirnself.

1 thinc the action cf ihe plaintiff must fail,
and that the defendant is enîiîled ta be paid
for the posîs recenllv taken by the plaintif.,
Their value is not clearly skown, but, as far as
1 can sec, $z5 would be sufficient.

The plainîitrs action is therefore dismissed,
%with comts, and there will be judgment for thre
defendant on bis counîterclaimi for $25 with

Reprts.


