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due to his own labor and risk; and if there is
insufficient to pay the remaining creditors, they
are in a better position than if the machine had
been idie during the threshing seasen of 1890,
Is a debtor to be precluded from renting his
house to a creditor at a fair rental? crsimilarly
a chattel, as in this instance? Surely not.

The settlentent of the rent in October appears
1o huve been also dond fide and without fraudu.
lent int~at. The whole went in payment of
Albert’s debts, and was not in payment or pre-

$178, ference by a debtor to a creditor, but the con-

uring trary. Albert, to sbout the extent of §$350.00,

T the - was a creditor, not a debtor; and in no ways

ed to- could the anticipation of payment by his dehto

esher, to him (and which is the latter's privilege) ve
such construed as coming within what is forbidden
ames by the Act,

PguE I think that section 3, construed in a broad
o0 B and liberal spirit, protects both transactions;
pon,. end that the claim of the intervener should
pro- prevail.  To hold otherwise must be to assert
3350, that any mutual adjustment of cross accounts

Latier between two parties would be a fraudulent
I re- preference as against the creditors of either of
the’ § them. 1 submit that no such construction can
the be put upon the statute. But if I am mistaken
PPly-: § in this view, I am of opinien, by tne long chain
v the B of cases culminating in Molsons Bank v.
inds Haltsr, 16 AR, 326 (affirmed by S.C.), and
debt- Gibbons v. McDonald, 19 O.R. 290 (affirmed in
o tppeal), that James’ claim must prevail against
Ings . the execution creditors of Albert. Itis not clear
b, at that Albert is insolveni, or unable to pay his
d i debts in full. Whether he is or is not will de-
s for pend upon the margin over incuinbrances on
was sile of his realty. At all events, I cannot find,
pn °ff_ ¥ onthe evidence, that he was so, with the know-
auct - ¥ ledge of James.
eat- ¥ And, further, I cannot find that there was

any intent on the part of either, or both, to
make a preference.

Under all the circumstances I find in the

. thimant’s favor, with costs (including a $5.00
#tunsel fee), to be borne rateably by the execu-
fion creditors.
:The amount in question, and ir court, is con-
diderably more than $1o000. It is a “con-
isted case” sand the claimant is a “successful
Barty,” within the meaning of section 268 of (he
L C. Act, even if 8-s. 2 of section 155 di not
ressly excend section 208 to contestations of
nature,
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Chancery Division.

————.

FuLL Court.] [Jan. 19,

WATEROUS ENGINE Co. v. PALMERSTON.

Municipal Corporation—Contract for purchase
of fire engine—Necessity of by-law.

The defendants, pursuant o resolution, in-
vited tenders from the plaintiffs for supply of a
fire-engine, and subsequently contracted under
seal for the purchase of a fire-engine from them,
subject to certain tests, which were satisfactorily
fulfilled ; after which the defendants neverthe-
less refused to accept the engine, and the plain-
tiffs now brought this action to recover the
price thereof.

Held, affirming the decision of Rose, J., that
the action must be dismissed, for under the
Municipai Act, R.8.0., 1887, c. 184, ¢s. 480 and
630. as amended by 52 Vict, ¢. 36, ss. 20 and
40, the power of municipal hodies to purchase
fire-engines can only be exercised by by-law,

Iilkes for the motion.

Clavke contra,

Full Court.] {Jan. 1g.

Boyp . ROBINSON,
Bond of indemnily—judgment—Damages.

Boyd and Robinson were in paitnersaip, and
Boyd retired. Robinsen (who continued the
business) and his wife, Mary Robinson, exe-
cuted a bond in a penal sum of $6000, condi-
tioned that “If the said Robinson shdll from
time tr time, and at all times heceafter, well and
truly save, defend, and keep harmless, and
fully indemnify the said Boyd, his executors
and administrators, from and against all loss,
costs, charges, damages, and expenses, which
the said Boyd may at any time hereafter bear,
sustain, or suffer, or be put to for or by veason
of the non-payment by the said Robinson of the
liabilities of the said firm of Robinson & Boyd,
when and as the same become due and pay-



