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due ta bis own labor and risk; and if there is
jeistnTlcient ta pay the reniaining creditoti, they
are in a better position than if the machine had
been idie during the threshing seasc'n of r89o.
Io a debtor te bc preciuded 'fioin renting bis
bouse tn a creditor at a fair rentai? c r simmdarly
achattel, as in this instance? Surely not.
The settler.îent cf the rent ie October appears

to hzve been aise bond jfde and without fraudu.
lent int-nt. rhe whole went je payrnent of
Aibert's debts, and was flot in payment or pre-
ferenc.e by a debtor ta a creditor, but the con-
trary. Albert, to about the extent of $350.00,
iras a creditor, not a debtar,; and in no ways
could the anticipation of payment by bis debtai
to hlmn (and which is the latter's priviiege) be
c onstrued as comning within what is forbidden
by the Act.

1 iik that section 3, construed je a broad
and liberal spirit, protects bath transactions ;
and that the claim cf the intervener should
prevail. To hold otherwise must b. te assert
,bat any mnutuai adjustinent of cross acceunts
between two pftrties would be a fr&udulent
preference as against the creditors of either of
them. 1 subinit that ne such construction can
be put upon the statute. But if I am. mistaken
ln this view, I amn cf opinion, by tne long chain
of cases cuiminating ie Moisonsr Bank v.
Hal/'r, 16 A.R. 326 (affirmed by S.C.), and
Gibbonsr v. McDtrnald, îg O.R. 29o (affirmed le
tppcal), that James' dlaim imust prevail against
the executien credi tors of Albert. I t is flot clear
that Albert is lesolvein, or unabie te pay bis
debts in full. Whather ha is or is net wili de-
pend upon the margin over incumebrances on
mnie of his reaity. At ail events, 1 canner find,
on the evidence, that lie was so, witb the know-
Iedge of James.

And, further, 1 canner find that there was
mny intent on the part of either, or bath, to
siake a preference.

Under ail the circunîistances I find in the
4fimant's favor, with costs (including a 55.00
ocunsel fée), to bc borne rateably by the execu-
(Wo creditors.

The arnount in question, and ir court, is con-
slterably more than $rOO«oo. It is a "con-
.0tell case" and the laimant lusa l' successfui

ay," within the meaning of section 2#-,e of ýbe
SC. Act, even if s-s. 2 of section x5 di:2 fot

Pressly exiend section 208 te COinte$ta rS Cf
%&nature.

[Jan. ic).
WATuERus Er.GINE CO. M. PALMERSTO>N.

Afumijift l joair-of for 4urMase
of fire engine-Necesty of by-law.

The defendants, pursuant ;o resolution, in-
vited tenders frein the plaintiffs for supply of a
tire-engine, and subsequently contracted uîîder
seal for the purchase of a fire-engine from. thein,
subject te certain tests, which were satisfactorily
fulfilled; after which the defendants nevtirtbe-
less refused te accept the engine, and the plaie-
tiffs now broug ht this action to recover the
price thereof.

Held, afYlrming the decision cf Rose, J., thât
the action must b. dizmissed, for under the
Municipai Act, R.S.0., 1887, c. 184, 35. 480 and
63o. as amended by 52 Vict., c. 36, ss. 2o and
40, the power of municipal bodies te purchase

ifire-engines can only b. exercised by by-law.
Weilkes for the motion.

C'larke contra.

Full Court.] [Jan. i9.

BewD v. RoB1Nsi)N.

Bond of t*ndemnity-.Iuernm4--Damages.

Boyd and Robinsonî were ln paitnership, and
Boyd retired. Robinson (who continued the
business) and bis wife, Mary Rebison, ext.-
cuted a bond in a peial suin of $6ooo, condi-
tioned thiat IlIf the said Robinson shàll front
tuine tr, turne, and ar ail tintes he.ceafrer, well and
truly save, defend, and keep harrnless, and
fuliy indemrify the said Boyd, his executors
arîd administrators, from and against ail loss,
costî, charges, damnages, and expenseb, which
the said I3oyd may at any time hereafter bear,
sustain, or suifer, or ba put te for or by ireason
of the non-payment by the said Robin son of the
liabilities of the said firin of Robinson & Boyd,
wherî and as the saine become dur and pay-
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FULL COURT.]


