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goods, claiing relief over foiinded upon either an express
or an îmiplied warranty of titie uI)of the sale of the goods;
and i t wýas held by Mr. Justice Meredith iii the firsi ixnstance
and afterwards on appeal by a Divisional Court that it wus
a case comning within the Riule for third party procecdings.

There is, howcxer, in addition to the cir(ýurnb-tances 1
shall refer to, the fact that, according to the allegation of
defendants, if the accident was caused by the ïsubsidint; of
the tracgk, t hat was outsidc of their control, and tliey are not
liable. If that bie so, the case îs not one for third party
pro)ceedings.

1 lhere, is not only the action by Mahoncy but, also two
nith(r acinone by representatives of a wvorkmian who was
killed, and the third by a workman who wvas injured in thie
sanie accident; and also there inay bc a third. laïi, '-al-
thiotigh Mr. Paterson indieatcd that that might not be
preissedI-by the defendants for thc damnage donc to the
derrick,

Now it seems to me it would he improper that the third
parties should be subjected to have the damages for which,
if they a -,ro Hable at ail, they are hiable for upon their breach
of their- warranty or undcrtaking, or whatever it wato
provide ai saf e and suflicient truck, assessed picecmneýaLl.f
the tli ird party notice is permitted to stand, there will bc an
assessament of part of the damages 110w; then it mabe thiat
if third party procecdings arc taken in the other caesitere
will lie sefparate assessments there also. or if tirdi party
proc-eedingsý are not taken in those cases, there woulid be thie
necessity of an action by defendants against the third par-

tisfor the damages whichi they wifl claini to have suffered,
if theY fail in the actions.

Looking at tiiat eireurnstatiep. and having regard to the
teris of the iRule that the plaintif! is not to be prejimdiced
or tinniece(ssarily delayed, we think the order of the C'han-
cellor ought not to stand.

The plaintiff, as I have said, has his case entered for
trial, and] is ready to go on, and if, according to the prac-
tie, the result of an order letting in the third party to dle-
fend is to open the pleadings and to require a new notice(, of
trïai and a new entry of the cause, the resuit will lie flhnt
the plaintifr wilI he thrown over until the next sittingsz of,
the Conrt for the trial of jury cases.


