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two hours' rest would have considerably improved the con-
dition of the horses.

Upokn the whole evidence it seems reasonably plain that
the Carroils failed to unload the horses solely because of the
litfle difficulty caused by the manger blocking the dcx», of
the car, and shirked this plain duty to avoid the trouble of
removing and replauing part of the~ manger. Had they done
what appears to have been their obvious duty, the rest which
the horses would thus have obtained would have largely, if
not wliolly, counteracted any ili effeets attributable to the
delay of the car in the Canadian Pacifie IRailway yards oveý
the previous night.

The finding that plaintiff's servants could not by the ex-
ercise of any reasonable care and caution have avoided thi.
consequences of the only neglîgence found against defend-
ants seems therefore to be wholly unwarranted by the evi-
dence. It must, I think, be set aside and a new trial or-.
dercd upon the whole case. Costs of the former trial andi
of this appeal shouldl abide the resuit of such new trial.

MEREDITHJ, gave reasons in writing for the same
conclusion.

BRiTToN, J., also gave reasons in writing for the, same
conclusion, and cited Price v. UJnion Lighterage Co., 119031
1 K. B. 750, [19041 1 K. B. 412; The " Pearlmoor," [ 1904]
P. 286; St. Mary's Creamery Co. Y. Grand Trunk R1. WV. o.,
5 0. L. R. 742, 2 0. W. R. 328, 8 0. L. R. 1, 3 0. W. R,
472.
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SMITH v. MATTIIEWS.

Third PartY Prored'ure-Indemriity or Relief over-Applica-
tion ID Bring in TltirZ PaM?-y-Laeness of Application-..
Posiponierent of Trial.

Action by a farmer who sold grain to defendaint' agecnta
between 1898 and 1900, to recover the prîce. Thie agenta5
were mnade parties by the writ of summons, but after appear.
ance the action was discontinued as against thein.

The defendant now moved to ha allowed to serve a tbird
party notice on them. He alleged that ha supplied the


