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stance inaterial to be made knowu to the company, within
the provisions of [he first statutory condition, is too wide to
be treated as a just and reasonable variation of the statutory
conditions. The existence of a trifiing incumbrance upon a
valuable property would probably not, in ordinary cireui-
stances, be a material fact, and yet the proposed variation
would invalidate a policy, however trifiing the incumbrancte
rnight be. The statutory condition is broadly fair to both
insurer and insured, for it obliges the latter to disclose al
fauis niaterial to thc risk, and icaves to be tried as a matter
of fuct 'whether the undisclosed facts are material. Thc pro-
posed variation scks to lay down a hard and fa8t rule in
favour of the insurer, declaring the existence of an undis-
elosed ineumbrance, however small, to be fatal to the validity
of the poliey.

Under the statutory condition 1 amn to deterinine whether
thenon-disclosure of the $600 mortgage held by Britton was
a niaterial fact , the onus being upon defendant company, who
assert its materiality. No evidence was given of the value
of the miii. . ; no one gave any evide-nce from which
I can judge of the materialîty of the circumstance relied on,
and I amn therefore unable to ,av that defendant company
have miade out their defence on this branch of thc case.

2. The next ground of defence is, that plaintiff altereil the
power used in the miii from water to steam, and did not
notify thc cornpany of the fuct.

The 3rd statuory condition indoýrsed on the poliey provides
that "any change material to the risk ... shall avoidl
the policy ... unless the change is promptly notified
in writing to the company or its Io-cal agent, and the corn-
pany, when so notified, may retturn the premnium, for the un-
expired period, and cancel the policy," etc.

What happened was that plaintiff notified the local agent
in writing of her intention to change the power frorni water
to stcarn, and that the local agent did not forward the noticle
te the company ..- so that at the tume of the fire. the
wiii was being operatcd hy steam. without the knowledge of
!lefendants, though expressly liniiied in the policy te " water
power only."

Evidence was given at the trial that the change from
water power to steam. power was material te the risk, and
thiat upon a faetory operated by steam power the rate was
nearly double that upon one operated by water power.


