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CORRESPONDENCE.

which asked that the dower be set out,

was over-rnled by Blake, V.C. His Lord-

Aahip lu giving jndgment, said :-" Sncb

assigunents operate, noV as actual trans-

fers, but by way of coutract, eutitling tbe

party interested Vo corne liere for specifie

execution ; and, as I eau discover no

principle upon which an assignment of a

widow's titie of dower should noV bave

the saine effeet, I arn of opinion that the

demurrer must be over-ruled." The

widow, then, upon an assignment of lier

riglit Vo a stranger, la in Vhs position,

that she, no less by her name's being

joined lu the proceediugs wlVli her as-

signee as co-plaintiff, than by the agree-

meut or conVract itself, evinces hep desire

Vo bave the dower actually ascertained

and set out, being under a coutract with

ber assignee, that upon this being done

ho aai enjoy iV; which contract, Courts

of Eqnity will enforce. It lias been as-

serted that the case of McA nnany v. Turn-

bull, 10 Gr., Vo whicli we bave lad occa-

sion Vo refer before, is a decision conflict-

ing with Vue former. Bnt in thie princi-

Pie whicli is the snbject of the above

remarks, we have the key Vo Vhis case,

wbich instead of conflicting, with Rose v.

Simrnerinan serves rather to, strengtlieu it.

In McAnitany v. Tuî-ibutli, a purdliaser at

a sheriff's sale of the widow's riglit Vo

dower, filed a bill Vo have the dower set

out; and lis bill was dismissed. Here

the Conrt, finding that there was no such

expression of VIe intention or desire of

the widow Vo ask for that which, the law

allowed ber did she wish it, could noV en-

force the right, becanse the element of

assent uecessary Vo a coutract could noV

be found, There was no snch expression

of an agreement or contract between VIe

widow and VI" purcliaser, as would

euffice Vo cause the Court Vo act upon Vhe

peinciple above enunciated, and declare

that sIc liad, eitler by words or by

actions, made a deoiaration of trust iu

favour of Vhe purchaser. Tliere was no0

desire expressed by ber to have her dower

set out. It was attempted Vo be doue

contrary to lier wishes. This is plainly

the ground of the decision, and not the

lack of the quaiity of negotiability in the

interest itself. For Vankouglinet, C., ln

delivering the judgment of the Court,

says "This riglit she may never assert.

She may not choose Vo distnrb the heir,

or interfere with his freehold; and if she

does not, 'who at law caw do iV for ber 1"

From which iV is Vo be inferred, that, if

the widow had chosen to Ildisturb the

heir," lier expression of lier 'will would

have been given effeot Vo by the Court,

even thougli, as in Rose v. Simmerman,

she had asked it for another. We may

therefore conclude, that the right to

dower was noV assiguable aV law Vo a

stranger; though Equity would, in such

cases, always enforce an assigument for

*value.

Sncb being the staVe of the law, the

statute 35 Vict. cap. 12, O., was passed,

which enacted that choses in action,

arising ouV of contract, sbould be assign-

able aV law. The question suggests iteelf,

is Vhs right a chose in action, Ilarising

ouV of contract 1"' IV is submitted that
it is. Lt ia said in the books Vo be claimable

by the widow, "las of common riglit;

wbich would imply a contract. IV miglit

noV unfairly be argued also, that, being a

right arising out of Vhe marriage contract,

iV sbould therefore be beld to be within

the act. For, Vhough. noV Vhe actual ob-

jeet of the contract, 1V is sVili one of Vhe

naturai and inevitable consequences of it ;
and must be contemplated as such in

every marriage coutract. Tbis bas, beea

tho opinion of many eminent jndges, not

least among wbom is Sir Joseph Jekyli.

Mr. Park, in bis Treatise on Dower,
however, in Iladverting*more particularlY

Vo the fallacies of Vhis notion," assails the

argument of Sir Joseph Jekyli on several

grounds; wiVb wbat succeas the iearned

(and if lie bave followed me thus fars


