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" gotion of -Smith v. Weller should be paid, and
until security for costs should be given on the
ground that the plaintiff resided in Montreal.

W. Sydney Smith shewed cause, -
Hector Cameron supported the summons.

Hagarry, C. J., C. P.—I am of opinion that the
suit of Swmith v. Weller was carried down to the
Lindsay Assizes in good faith, although clearly
under a mistake. At these assizes the fact of
plaintifi’s death was discovered. Whether after
such discovery William R. Smith acted in good
faith or not does not affect my judgment The
learned judge declined to try the case, and it was
struck onut. There was po trial on the merits,
and no legal determination of the suit, I think
the security for costs in that suit must be prac-
tically unavailing to defendant The suhject is
‘much discussed in Hoare v. Dickson, 7 C. P. 177.
Wilde, C. J., says, ¢ When a party has brought
an action and has had an opportuuity of trying
that action on the merits, and has either failed
upon the merits, or has withdiawu his case, and
-afterwards brings a second action for same cause,
leaving the costs of the first action unpaid, the
court will interpose its authority to prevent him

“from so barassing his opponeunt.” Maule, J.,
saye, ¢ Can you find any case where a second

‘ action has been allowed to proceed after a de-
cision upon the merits hns been had and acqui-
esced in ?” Couneel snid, ¢ There was no de-
cision upon the merits here, the plainiff was
nonguited.”
objection.” In fact the nonsuit was upon the
merits: Melchart v. Halsey, 8 Wils, 149; 2 W.
Bl. 741, there cited is to snme effect.

The late oase of Cobbett v. Warner, L. R.
2Q. B. 108, I think bears upon the same dis-
tinction a8 tJ whether the meriis were tried in
the first action; see the judgment delivered by
Mellor, J., where he discusses the natuve of the
nonsuit in the first action. -

As I am compelled to dispose of this motion
to day, I have been unable to refer to some

_ of the authorities cited. In a note to 2 Arch-
bold’s Pr. 1298, reference is made to Dawson v.
Sampson, 2 Chit. 146, where the proceedings in
the first action were set aside for irregularity,
and the court refused to stay the proceedings in
o second action; see also Liversidge v. Goode, 2
Dowl. P. C. 141,

In Harrvison's C. L. P. Act, 448 (st ed ), it
is said in @ note, ¢ But a limitation of the
practise is, that it is only exercised in cases
where the previous ejectment hus been tried,
aud not where the plaiutiff in such previous ej. ot-

; ment abaundoned his suit before trial, becnuse
iu such cases there is little vexation and very
little expense.” Three of the cases cited seem
hardly to support this distinstion. T have not
had time to refer to Doee Blackburn v. Standish,
2 Dowl. N. 8. 26, and & mauuseript case of our
own Courts.

{ decide the cnse on the generul view of the
law in JHoare v. Dickson, recoguized in Coblert
v. Warner. I do not feel warrunted on the stute
of the authorities, so far as I have bad time to
examine them, to stay proceedings, ag asked, till
the payment of the easts of asuit, never vie ' nor

. witkd-awn by et of platetitfs, vor by his -
‘mey, determined nud instouied, a3 I helieve, in

Maule, J., -* Not upon a technical.

good faith,and only becoming unavailing in conse:
quence of a mistake which destroyed (as it were)
the whole proceeding as soon as discovered.

But I think the defendant is on othér grol{“ds
entitled to security for the costs of this actioly
and proceedings must be stayed till such 18
given, ,

At plaintifi’s suggestion T allow sueh security
to be given hy deposit of fifty pounds with the
Master, fo remain in court to abide the event®
the suit, as o security to defendant, on the vsi®
contingencies contained in the common order or
security for costs.
Order accordingly:

MUNICIPAL CASE. ;

(Before His Honor JaMrs R. Gowax, Judge of the Cousty .
Court of the County of Bimcoe.)

IN THE MATTER OF APPEAL FROM THE COU“’:_‘
CrunorL or THE CounTy oF SiMcos IN EQUA
1ZING TH® ASSESSMENT RornLs.

Assessment Act of 1869, sec. 71—Equalization of Rolle
Procedure—Towns and Villages. {"
Held, in’ equalizing the rolls, although a difference a
recognised by 32 Vic. cap. 26, sec. 71, between towd vl
village property and country property, that as the ¥ the
tionof the formeris arbitrarily reduced by two-fifths, toe
duty of the Connty Council is to increase or decreas® of),
aggregate valuations of townships, towns, and Vﬂl*‘gory
a8 the rolls stand, as well as to make the statll 8@
reduction with respect to the latter—town and V272
rolls being subject to egualization in the same way |
townships, . inging
Statement of the mode of procedure adopted in brit te
the question for consideration in this case befor®
judge of the County Court under sub-sec, 3 of 5€¢ /= -
Remarks upon the difficulty, under the present syst‘; the
assessment, of arriving at a fair equalization ©!
Assessment Rolls in different townships.
{Barrie, July 81, 1
This was an appeal to the judge of the QO,“';:{‘ "
Court of the County of Bimcoe from the .deci® o
of the County Council of that County, under s‘ig
71 of the Assessment Act, of 1869, in eqﬂﬂ“s‘iwl
the assessment rolls for the preceding ﬁ"}‘"o
year. The facts of the case fully appear 10 ™
judgment of 1aid
Gowaxn, Co. J.-~Finding no procedur® 1ioD
down in the law by which the jlmsdlc9 s
under gec. 71 of the Assessment Act of 1 “ine
given, I appointed a day to henr all partie8

odurd ©
terested and settlo ns to the course of p!‘f""',d:;io.

8693

h‘av‘ing roference to. the nature of the J}""s
tion, and the time limited for hearing. "
On the day appointed, the Reeves 10"é, ;
greater number of municipalities were Preshoré'
The Warden also was present, but not a8 ““‘.l P
izel for the purposs by the County C"“nc"a{ifa
Upon the appenl being lodged I stated my de
to hear the several municipalitics, and thot by
prepared either to hear them by counsel WETIEE
some member of the corporation, authorizé? o
act for the bedy entitled to be heard, but %
I cou'd not listen to wunutborized advocs®y o
permit it before me. The appeliants alon® *ry
represented by conasel. The veeves um:e“’- of .
person on behalf of their several municip®s
1 then required the appeliants to huud in 8% t
a full and specifie dechwrntion or statcmely
what wng objeeted tu in the equatizntio® h"',glz
County Coungil, and what ir was ch:iﬂfe" '
to have teen done; in faer, full purticul®
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