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DAvis v. WELLER-IN Rut APPEAL, &C.

action of -Smith v. Weller shculd be paid, andi
until security for coste should be given on the
gronnd that the plaintiff rcsided in Montreal.

W. Sydney Smith sbewed cause.
Hector Cameron suppertedl the sommons.

HAGARTY, C. J., C. P-I amn cf opinion that the
suit of Smith v. IVeller was eisrried clown te the
Lindsay Assizes in goed failli, aithough clearly
under a mistelke. At these ffssizes the fact cf
plaintiff's deatlh was disccvered. Wbaîbar after
sucb discovery William R. Smuith acted iu geod
fiiith. or net dees net affect my judgment The
learned judge declineil te try the casa, and itwas
struck ont. There ivas ne trial on the menits,
and ne legal determinalion of the suit. 1 thit k
the security for costs in that suit uut ha prfsc-
tically nnavailing te defendant The sulject la
rinucb discussed in iloare v. Difksen, 7 C. Il. 177.
Wilde, C. J., says, Il Wbcn a Ifarty huts brought
an action and bas bad an oplpîîrtiiiity of tryiug
that action on the merils, and bas either failed
upon the merits, or bas witlbdiuwn bis case, and
afterwards brings n second action fer- sanie cause,
leaving tbe 00515 of the 1'rst action unpaifi, the
court wili interpoe it8 authority te prevant hien
front se barassing bis oi-pf3nexit." ManIle, J.,
mays, Il Cena yenl filou ity case wlîere a seconid
action bats been allowed te proceeil atter a de-
cisien upon thte meif,8 bois been bfîd and acqol-
egoed in VI Counsel sulU, i here was ne de-
cisien upon the merits haro, the plaintiff was
mônsuited." Maie, J., -Net upen a technical
objection." In falet the nonsuit ivas upon the
merits : Afelrhoit v. 1lal8ey, 8 Wils. 149 ; 2 W.
B31. 741, there cited is te sainfe affect.

The late case cf Uebbeti v. Wlt'(reer, L. R
2 Q. B. 1(18, I thinît heurs upoui the saiue dis-
tinetion as ti whether the manifs were trled in
the tiret action ; Seo tife jfîdgrheust delivercé hy
Meller, J., where bie discusses the niature cf the
noosuit in the first action.

As 1 arn cornpelled te dispose cf tbis motion
te day, I bave been uuahie to rafer te corne
cf the authorities cited. In a note te 2 Arch-
bold's Pr. 1298, reference la made te Dawsaon v.
Sampgon, 2 Chit. 116, wbere the proceiedinga le
the flrst action were set acidle for irregularity,
and the court refused te stay the proceadiugs lu
a second action ; sec aIse Liversidw v. Goode, 2
Dowl. P. C. 141.

In Harrison's C. L. P. Art, 448 (let ed ), it
Io said lu a note, I- ut al limsitation cf the
practise js, that it is enly cxereised lu cases
-wbere the previons ejectuient bits bean tied,
and net wbere the plaintiff lu sncb previcus ej, o,.
ment abatîdonaîl bis suit betora trial, because
11u Sucli cases tisera lictes vexation and very
litile expense." Tlîreuo f tha cases cited seemn
lardly te support titis distinction. I bav net
lied lime te re-fer te J)îe Blackbuorn v. Standish,
2 Dowl.,N. S. 26, and a unatuscipt càee cf or
own Courts.

1 declîle the case on thie general view cf tic
law mI I/care v. Dickcen, reciigiized in C'beil~
v. 1-arner. I do net file wiirraftsd ttt tie staett
cf the nihorities, se fer ft 1 have hait tille tft
examine clien, t. stcty precet-îlrfg.s, a kj tilt

yî' 'T tic IU ftii t-f.i-rly '-

nie>, -deuertaiîîcd msu-I ls:i'-uie, Uso I t>uice, n

good faith, and only becorning unavailing in cO1leI5
quences of a mistake -wbicb destroyed (as it -tire)
the whole proceedinig as seen as discovered.

But I think the defandant ls on othér grolundIl
entitled t0 security for the costs of this iirt10ný
and proceedings mnuet be siayed till Sueb 1
given.

At platintiff's sugg7eqtion 1 allow enob -,ecuritY
to ba given hy deposit of fifty pounds vithth
Master, to reniain in court te abide the even' 0f
the suit, as a seourity to defeuîdant, on the 016
couitingencies containeci in the common order for
security for eosts. OdracrigY

MUNICIPAL CASE.

(flafares l ouer JAMC5s B. GOWAN, Judga of ths
Court of the Conty of Simrcoe.)

IN TUSE XATTF.R 0F ArPEAL FROM TrHE ÇoU4Tf
C MINOIL OP THE COUNTY op Si,ý,cor, iN EQISAae
IZING TEEi AsssE8Sr4EaT ROU.L

A8aessmeAct oif 1869, sec. 71-Eqîfel ia of ioi
Fî-ocedara-Tawns and Vilaes.

Held, in equalizing ths relis, although a diffcrel'
0
0 il

recogiaad by 32 Vie. cap. 263, se'c. 71, betwva'- tûWVn 0'
village preperty and country property, that as thevaine
tion of the former is arbitrarlly rednced by two-fiftlI, th
duty of the County Couneil is te inerease or decreagO th
ag-regate valuations of towushîps, towns, and villages
as'tha relis stand, as weIl as te' 11fake'theatti
redut-tien wiýh respect to tla latter-town and ViUI55
roils beiug subject ta equalization in the saines0yg

ftownships.Statement of the mode of precedlura adepted i el11
the question for consideration in titis case befers 'i
judge of the Connty Court undter sub-sec. SB of roc 7 o

ltemarka opon the dîfficulty, under tha prasant sYstern 01
assessmeut, of arriving at a fair e(pîslizstio Of0 0
Assessment ROUS in différent townshiîps. 9[Barrie, JuIy 31, 1

This was an appeal te the judge of the CcUntl
Court of the County cf Simce frorn the decSil
of the Couuty Council of that Couuty, under s'O'
71 of the ASsessment Act, cf 1869, ici eq1ullsg'
the ftsse.qsment relis for the preceding fihîancial
year. The facts cf the caSe fuliy appeftr >
judgmeut cf ji

OOWAN, Co. J.-Finding ne procef]0 0 111
down iii the law by whicb the jt irt
under sec. 71 of tho Aqseasment Act Of 1 8091
given, 1 appcînteid a day to heur all Partie rd
terested and seutle as to the course of p reocedu
havin)g roference te tlie niiture cf the jUlido
lion, and the lime limaiteid for haering. tM

On the day oppciuited, the Reeves fo
greater numbar cf msunicipalities were preseli

'rbe Warden aiso ivus present, but not a t1hr

izel for the purposo by the County COc ljcIf-ý
UPOn the appeal bcbng lodged 1 stated n'Ydeit

te hear the severai murniipaiities, aîîd tbifst 1't's$
prepared eithe.r le hear tir-rn by ceune 1 Or
Sorne inetnher cf tlle c)rpîfraiolf, Ruthorie6à 1

art for the body entitied te b lisearnt butei
I cotuýd flot listen te lufêfuthf,:rized advOeOlyer
permit it baera me. 'l ie appellants alOfle de i
represaurteil by cotausel. 'l'lie ï-e.vem s lle
person on behanif <of thair sev.rfsd nftiic!PaP t o
1 then requirefl the atppilant,- If> lffid inalt o
a t'itilti fn tdd mpc f eleiii l io ir si" iltn 1 lis'
uh-.t Wfls Olj'-clfte Ci ti th'. î 1 îlZff~ 3
('ity Cofuliv , , and %vit w sii ixjC111,0
tffO lt e 61till .0 ; il) fèIit, fu:lI 1 ff.st!dUîI

0.. L. Cham. 1 [Mun. cage.
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