
Gladst1one). The prietquestion here is: to what extent are provinces entitled to: linit

Aboriginal and treaty rights?

The Supreme Court of Canada lias declared that provinces have no authority to extinguish

Aboriginal rights. This is so, i part, bcuethe provinces have no constituticrnal capacity to do>

so: the subct matter "Indians, and Lands reserved for the Indians" is allocated to the federal

govemmient. But in an ufrnaepassage in Delgamuukw, Chief Justice 4aerçclared that

provincial laws, like federal ones, oould limit Aboiia riglits and that, in bc>th intne,th

same test of justification applies. As some commentators have argued, this camiot be riglit

according to the division of powers, and that provinces have no authority to limit or extinguish

Aboriginal rights (McNeil 1998; Wilkins 1999). If the conmmentators are correct, then provinces

should be expected to respect, without qualification, obligations arising under Aboriginal and

treaty righta.

International Humaii Rigits
There is no rqienton the part of the Courts, when interpreting the Charter or the Aboriginï

sec the new South ArcnConsttto). Neverhls, Canadian Courts ofe have taken these
considerations into acut. According to fomrSupreme Court Justice Gerard La Forest, the

Court has applied inentonal hmn rihs "cipe onsistnty, with an international visiu

In aseres f dcisons th SupemeCout hs srentheed its coinmitment to interpreting the

should lnform the maigivntê the conen of Charter nights and freedorns (Re Publie

SrieEmployee Relations Act), and in dtringwhen limitations on riglits and reosa

~ 1~ 11~T Thp Cmirt iy woe-ted that the Charter n3rovides Drotection "at least


