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the partnership the sum of $2,500, wrongly received by him.
This will enable the respondent to proceed under Con. Rule
534. If the respondent so desires, he may also have a
declaration that he has paid the sums agreed to be paid by
him up to this time, and has a lien for the excess already
paid, or that he may hereafter pay to comply with the con-
tract, upon the partnership assets, namely, the Pratt farm,
and that the appellant has failed to pay what he had
agreed to pay.

I do not think the partnership can be dissolved or any
further relief given in Dr. Smith’s absence, but if he agrees
to be added as a party, a proper judgment may be pro-
nounced for the dissolution of the partnership, the taking of
the partnership accounts and a sale of the lands. If Dr.
Smith will not agree to be added, the respondent may take
such steps as he may be advised by ‘nmew action or other-
wise. Pending this the other defendants should not be
restrained from taking steps to realize their claim, and if
they desire to proceed there is nothing to prevent the re-
spondent from making further payments to save the pro-
perty until it can be properly brought to sale as partner-
ship property.

The judgment in appeal should be varied in accordance
with the above. The appellant partly succeeds, but fails
as fo his main contention and should get no costs. The
respondent may have his costs of action and appeal out of
the partnership assets without prejudice to Dr. Smith’s
right to object to the same in the ultimate taking of the
partnership accounts. If Dr. Smith agrees to be added and
to be bound by the judgment the usnal partnershxp judg-
ment for dissolution and winding up may issue with the
declarations as stated herein.

Hox. Sz Wum. MerepritH, C.J.0., HoN. MR. JUsTICE
MacLArReN and Hox. Mgr. Justior Macee:—We agree.
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