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on their behaîf in this matter, but with such
considerations we have no conceru in this
proceeding. But there was from the 3rd of
September until the I7th of Novemnber for
the purpose of making enquiry. During
that tixue nothing was done on their behlf
except some negotiations witli the e.ssigne
about bis taking the property covered by
the security. Probably the assignee unduly
delayed deciding upon wliat he should do,
but tliat would only entitle the petitioners
meantixne to, apply to, amend or witlidraw
their proof of dlaim. and valuation of se-
curity, or to, compel the assignee to performn
his duty.

When the petitioners' %olicitor wrote to
the assignee on the l5tli of iS o vember, all
parties considered the negotiations as then
pending, and neither one should now ho
allowed to say anything to tlie contrary:
see Hickman v. -Haynes, L. R. 10 C. P. 598.
For upwards of two months these creditors
liad personally, or tlirough an agent other
than tlie insolvent, tlie opportunity of ascer-
taining the value of their secarity ; yet tliey
do not appear to have taken the first step
ia that direction until tlie assignee refused
to take tlie property. Iu ex parte Downes,
18 Vesey, 290, a mortgagee, on making a
low valuation of the estate and electing to
give up lis mortgage, was admitted to prove,
under a Commission of Bankruptcy, against
the mortgagor. The estate was, afterwards
sold by the assignees for a mucli larger su m.
The mortgagee preseuted a petition, pray-
ing to be at liberty to withdraw lis, proof
and have the benefit of the mortgago. Lord
Eldon said it was dangerous to, allow a
mortgagee to retract lis election after liav-
ing liad the benefit of lis proof, and dis
missed the petition.

In the case of ex parte Spieer, 12 L. T.
N. S. 55, it was lield that a second mortgagee
liaving elected te prove, and having proved
bis debt, was xiot entitled to bave lis proof
expunged, as liaving been made through
inadvertence, and to dlaim the balance of
the purdhase-money of the mortgaged pro-
mises in the hands of the trustees, and to
ireceive the dividends upon the balance.
Mr. Commissioner Goulburu says,"lie can-
not now, in comm-on sense or in riglit,

withdraw from, the position [that is the
proof dlaim. and valuation of securityl by
allegiiig that it wus doue through inadver-
tence, and thils retrace his steps and go
back to his former position as second mort-
gagee." Again, at page 56, lie says, '4It
appears to, me there is no pretence whatever
for this demand. and that it would be per-
vertiiig the whole object and purpose of
this Statute if 1 were to allow any one to
play fast and loose in this way, to prove
firat and then to corne afterwards, when ho
finda that lie miglit get more as second
mortgagee, and say the proof was inad-
vertence." See aliro Re ilurat, 31 U. C. P.-
116 ; in re Hoare, L. R. 18 Eq. 705. But it
appears to me that this case can be put on a
broader ground than this. Where, as here,
witliout fraud on the part of the assignee, a
second creditor makes proof of his dlaim,
and places a value on his security, and ini-

vites the other creditors to pay hini off at
lis own valuation and ten per centum addi-
tional, on his security being accepted, it ap-
pears to, me mudli lke a statutory contract
between the parties ; so on the other hand,
if the assignee declines to, take the security,
it sliould impose on the creditor a corre-
sponding obligation to retain his security at
the value he lias placed upon it. A pro-
posal on the one hand, and accepted or re-
fused on the other, should have some legal
effeet. It should not, in the words of the
high legal authority just quoted, allow
either party to, «"play fast and loose. " There
may be, circumstances in which it would ho
proper to allow such an application as
this, but a very different case sliould ho
made out. If the assignee sliould ho a
party to, a fraud (and I use the word in its
broadest sense) on a secured creditor, or
there should ho a case clearly establislied
of mutual mi,%take, which it would be con-
trary to every principle of justice to ignore,
then 1 think the inherent jurisdiction of
the Court could be invoked ; but this case
presents no sudh features. It does not ap.
pear that lie who. was acting for the peti-
tioners, in makiug their proof and placing
a value on the security, was not as well able
to f orm. an opinion as those who have since
valuQd it. H1e mnay have been more san-
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