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COURT 0F REVIEW. sation of$72.24 by so mucli of $127.50o, and dis-
MOINREA, Setemer 1, 183. missal of the action.MONTEÂL Setembr 1, 183. There was also a defense en fait.DOaîo&, C. J., MONK, RAÂMSAY, CROSS and BABY, Ji. The Court below found that the compan>' badfailed to make monthly returns; that the com-DOMINION OIL CLOTH O. (deft. below), Appellant, pan>' did adulterate and sel] inferior paint, withand MARTIN (plff. below), Respondent. respondent's trade-mnark ; that the compan>'

Evienc- aritio q wrlte dntrct y aroe.owed respondent a royalty of $72.24 ; that theEva.ene~.Tarston l Wattn Cntactly aroe.respondent owed the comipany $110.5 2; that itflestimony cannot be received Io vary the terma of was flot satisfactaril>' proved that the green wasa writien instrument; hence where the delendant, ýdulterated b>' directions of the respondent. The
"judgment was rendered in conformity withby an aglreement in writing, undertooc to these conclusions.grind the .çneenfurnished b>' plaintifJ in Pure The pleadings admit some adulteration,' iflinseed oil, the de-fendant could not be allowed not to the extent pretended b>' respondent, andIo prove b>' te8timnony Mhat the plaintifi verbal>' thereforti the first question is to enquire whe-reque8ted 1dm to use other materials. ther there is an>' legal evidence of the alterationof the contract. B>' the judgxnent appealed from,'

The appeal was from. the judgment of the the Court specifically rejccts the evidence ofSuperior Court, Torrance, J., reported in 4 Legal Samiuel Woods, to the eftect that the green wasNews, p. 237. adulterated by the directions of plaintiff. ThisRAmsAy, J. This action arises out of a decision appears to me to be correct. If we takecontratit passed on the 22ud Februar>', 1877, it and the French ride of evidence, verbal evi-between the company, appellant, and the respon.. dence is not evidence to, vary the termis of thedent, by which, in effect, the respondent agreed contract if the instructions be looked upon as ato supply the compan>' appellant with a dry contract, and, at any rate, verbal evidence is notgreen paint of a specified kind, and to allow the admissible to var>' the instructions without aCompany, appellant, to use his registered trade.. commencement de preuve par écrit. If we look atmark on the green paint manufactured by the it under the Euglish law of evidence, the condi-compan>' by grinding in oul. There were stipu- tions of a contract connot be altered b>' parolelations in the contratit obliging the compan>' to, evidence, without a consideration. Under nogrind the best linseed oul, to, supply appcllant rational systemn could it be tolerated to, allow awith the manufactured paint, and to runder to party to avoid a contract ini writing in his -ownrespondent regular montlily accounts. The favour by simupi> saying, ccthe contract is as youparties were to, settie by bis at four months. stated, but you told me I might give you an in-This arrangement was carricd on for about ferior article."two years, whun the respondent was; led to be- But Mr. Wood's evidence goes beyond thelieve that the company, appellant, had not, and question of adulteration by directIon of plain-was not carrying out itLs bargain ; that it had tiff. Hoe admits the adulteration, and says bienot accounted monthi>'; that it had adulterated does flot doubt that it wau carried to the extentthe paint so as to injure seriousl>' the value«o disclosed b>' the analysis of Dr. Girdwood.respondent's trade-mark, and hoe prayed that the On referring to the(plaintift's exhibit paper 2 7 ofcompany, appellant, might b tenjoined not to the record, it wil bfod that te adlerationuseanyloner espndet'strade-mark,' to, re. is frorni about 2 2 to2 4 prso h he rmtr
move it fromn ail packages of adulterated paint, ial, leavigotth pacuart of t the epe mtean:f that the Comnpany' appellant, should also , ming out he calulatinasto hte ou, tebe obliged to furni8h an account or pa>' the amie.ure of hc wads, lee gitimate whatevetbalance due, amounting to $1,O0o and also vale. n 7oate osthere oughartes]> to have5danmages to the amountof $5,000. bfe4. patas gon iuphn ofl bartes tn 109.5tThe appellant, in effect, admitted tue contracto the e 7. pain s o 100 oi, wile ai oeainbut said they bad received further directions at hrewer 7.3 pars to 100. Isth isu admttd onefrom, respondent, directing them toI "nix toge- aU8 the anand that sdinisth bu and thether certain ingredients b>' hima namied, in certain cstdn f the paint, andfl thatias dthaed therproportions b>' hum, indicated, with the view ofstnigothpatndfrIlhiteCutproducing the said green, or an article similar wit bout entering into the question of the smallerthereto, which said directions of plaintiff were value from which it does not appear plaintifff )y~ n llgda a suffèred,but treating the whole thing as damiages,
minutel' folowed, an lee uaccount adallowed the.,plaintiff $250. I see no reason to,
been rendered b>' which it appeared tha th ii cag ti ugetad1wud ims h
pany owed respondent $72.24, and that the res- cane wt sgt, and I wouldhdsmiss apewthpondent owed the company$î 27.50; that the Com- Co'-ea t ihcgs.adas tecosapeltpany liad not used the trade-m rk since respon- codmet ts.reddent's protest, and offering to, give up an>' paint 1 ngetcnimdteyMight have on paymient of coït of manu- I Biqu MGun for Appellant.facture. The compan>' prayed further compen- R iobertison Il Fleet for Respondent.


