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DECEMBER 22ND, 1902.

C.A.

REX, v. CALLAGIIAN.

Crimiînal La7w- Co;vie lion for lhef/-L'avt Io$/-v<kï
for.1I(ry- HWghto 61 Fvid.nce-UC,:duel of Case.

Motion by prisoner for leave to appeal fromIiî is convictionl
for thert at the General Sessions of the Peace for the coulity
of York.

E. E. A. l)uVernet and J. A. Macdonald, for the prisonor.
J. R. Cartwrighît, K.C., and H. H. Dewart, K.C., for the

Crown.
Thejudgmeiit of the Court (Moss, C.J.u., ()SLER, MAC-

LENNAN, GARltOl, MACLA1REN, JJ.A.) was delivered by
OSLER, J.A.-It would serve ne useful purpost~ te acede

to the prisoner's application. There was evidence on which
it was open to the jury to find, if they believed the witnesses
for the Crown,that the statutory offence created by sec. 308
of the Crimînal Code had been cornînitted. The document
which the prisoner relied upon as evidencing that tho tran)sac-
tion was one of actual sale to him of the piano was not conl-
clusive, of that fact. It was open te explanation quite as
niuch as a receipt is so, and it was proper to shoew the circum-
stances under whiclh it was given and everything else con-
nected with the transaction in order to deinonstrate its4 real
character. No estoppel arose out of it. The oinly parties
concernod were the original parties to the dealing, and nvithier
of them had chauged his position iii consequencv of aniytliîng
stated in the invoice, It înîght have been very diîlfertiit had
the question arisen between a third party 11nd Urssn and
the authorities cited by cotunsel for the prisoner, 1Iol1toin v.
Sanson, Il C. P. 606, and cases collected ini Amn. & Eg
Encyc. of Law, 2nd ed., vol. 11, pp. 429-431, would have beeni
apt enough in such a case. It is quite clear that (lie trial
Judge coul not properly have withdrawn the case fromnflic
Jury or directed an aquittal. On such a motion as tho pres-
ont the Court lias nothing to do with the question whiethier the
verdict was against the weight of evidence. That can onily
corne before the Court on leave granted by the trial Judge.
No evidence was improperly rejected or adtnitted. None at
ail events was admÎtted, looking at the case as a whole, whîch


