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enice to drau frouxi tIl evde i ta the, herse wasý in-

jurd y smepart oif thedeenaxts train. flot eesryI
tue ~ 111 llgîne a1d ii eust a-e beenl tlu view of the

ýibht- to hav u tr-ain biit a heorse withlout their, 0the eng1-ineer
aild firemrani) knlowiag it."' Butl it i> argiwed that file plainl-
tifr wý1 migit fnelgnesd ther-eforu is neot centitlod

1aile 1<) Idward V11. e. .7m. sec, S, being an Act te
iinwi-id thev ls Rala At" i. asroilw Wheni any

hiorses . . . alrgwhef ber upeni the highwa orfot,
geft upon Ilie property o f Ille eemllpany' , anid Ily reason thiereof

dainage- is c-aused to or by :iueli aniMal, the part_ Suiffering,
Sulchi daaeshal, except Ili the case othrwiý previded
for by ther niet fo)llowý%ing setin huienitled tc> r'eover Ilhe
amounti (if suueh damnage aga itt, companyv in any act1ionr

. . . ulel0Sa the eollpany eStalbliShes thlat such'I anma-ot
ai lagIlwnhth eliec or %v'lfuil act or omnissioni of
t1il. owner or. his agent, or of the cusitodian1 of sili animal
or Ili- agent, ve.

Thi1, section, ]ikeý section 237 of the " RailwayAct
and thev repealed section 29!4 , slfts file onius and reýnerS
flue' coilipany * hable lifless it establishes thlat thic animal got
lit lairgeý through file n)eg]lgence or wvilful act or oissioni,
ec., of the owruevr, etc. Thu8 Ille eomipatiy, in order to soic-

cee, îust e-tablishi two thilngs; <a) thiat fihe animal got
nt largef(i)th. it got at large thiroiughl the ownr's negli-
genceo or wvilfuil se't or on)isséionl, etc'. Failing to c-Stablishi
booth or tlhese coniditions, the com11panyv's defenice fails.

Of whnt nelgneor willful act or oms ihas flhe
plaitntiff lieen guilty'v? Thiis is a question oif fact, Thie
horsei ig flot Ohewii to have heen lsehr thian on the plainl-
tifrs landit, and on tic defendant coxnpaxxy's righit of way.
lt %vs It diity of the defendant company, v not of thec plain-
tifr, to ilaintaini a fenee between the(' plaintifT's land and thle

ieOxnplany'*s righit of Wv. Thlia thle dee ()n Mitted te do0
l'lt '1c11 omission vould not deprive thle plaintiff o! fic( right

te) usep bis lanmd. and, a. sucli owner, he was withini b11s legal
rigbtg in aIointg theý hers;e te pasture thrad therefore
was, gilty " of ne negzligenice. The coxnpany hiaving' thus

fftiled teý esablish ail'y defence to the Prima, farie cause of
action coriferred upon the plaintif! by thec statute, hie i8 en-


