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ence to draw from the evidence is that the horse was in-
jured by some part of the defendants’ train, not necessarily
the engine; and this seems to have been the view of the
trial Judge, who says in his judgment “it might be pos-
gible to have the train hit a horse without their (the engineer
and fireman) knowing it.” But it is argued that the plain-
tiff was guilty of negligence and therefore is not entitled
to recover.

9 and 10 Edward VII. ch. 50, sec. 8, being an Act to
amend the “ Railway Act,” is as follows:—*“ When any
horses . . . . at large, whether upon the highway or not,
get upon the property of the company, and by reason thereof
damage is caused to or by such animal, the party suffering
such damage shall, except in the cases otherwise provided
for by the next following section, be entitled to recover the
amount of such damage against the company in any action

. unless the company establishes that such animal got
at large through the negligence or wilful act or omission of
the owner or his agent, or of the custodian of such animal
or his agent,” ete.

This section, like section 237 of the “Railway Act”
and the repealed section 294, shifts the onus and renders
the company liable unless it establishes that the animal got
at large through the negligence or wilful act or omission,
ete, of the owner, ete. Thus the company, in order to suc-
ceed, must establish two things; (a) that the animal got
at large, (b) that it got at large through the owner’s negli-
gence or wilful act or omission, ete. TFailing to establish
both of these conditions, the company’s defence fails.

Of what negligence or wilful act or omission has the
plaintiff been guilty? This is a question of fact. The
horse is not shewn to have been elsewhere than on the plain-
tiff’s land, and on the defendant company’s right of way.
It was the duty of the defendant company, not of the plain-
tiff, to maintain a fence between the plaintiffs land and the
company’s right of way. This the defendant omitted to do;
but such omission could not deprive the plaintiff of the right
to ute his land; and, as such owner, he was within his legal
rights in allowing the horse to pasture there, and therefore
was guilty of no negligence. The company having’ thus
failed to establish any defence to the prima facie cause of
action conferred upon the plaintiff by the statute, he is en-




