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ASSESSMENT CASES.

IN THE THIRD DIVISION COURT OF THE COUNTY OF
LLGIN.
Iv Tug MATTER oF Tig AvrEAL oF HErstry avp JouneTon Frov

THE DECISTON OF THE Cor RT oF REvicion oF THE MUNICIPALITY
CF THE VILLAGE OF BT, Tuovas.

Lease of Roade—how actesgald i re assesealds
The gravei vosd in the County of Flan forming part of the London and Port

Stantey Road, nas granted by the Crown to the msmicipal corporation of the

Countity of kigin, and by that corporation leased for & 1o of yeurs to the -

petlante, who were not residents of the village of =t Thomas.

Held, 1 That the interest of the app llints in the road beuys a chatte " jntoreat
coukl only be assesned a8 personal property 2 That as< the appeth
reajde (D the village of 8t Fhomae, they Gald not be assessed by t*
Council of that Villuge o respect to iheir interest ju the road

(June 4, 151)

The gravel road in the County of Elgin, forming ; art of the
London and Port Stanley Road, formerly a Provincial work, was
granted by the Crown to the municipal corporation of the County
of Elgin under the statute authorising the transfer of public pro-
vincial roads vested in Her Majesty under the control of the com-
roissioners of public works, 13 & 14 Vic., cap. 15, contioued by
secs. 4 & 5, cap. 85 Con Stat. of Can, p. 937.

The mumerpal council leased this road to the appellants for a
term of years

The mumecipahty of the village of St Thomas—through which
village about a mile of this road passes—assessed that portion of
it aq real property, to Messrs. Hepburn and Joh-.ston the lessees,
with a view to make them pay taxes for it a3 such.

They appealed to the Court of Revision ngun:t thiz assessment
as iilegal, and failing to get redresg there, they appealed to the
Judge of the county court of Elgin.

It was admitted that there was no toll-gate, or other place of
business ot the appellants connected with the road situated within
the municipality of St Thomas, and that both appellants reside
in the township of Yarmouth, and pot within the village of St.
Themas.

Becher, Q C., for the appellants, objected to the assesement: 1.
That the gravel road is & ** publie road and way,” and as such is
specially exempted by the ¢ snb. sec., Con Stat. U C., cap. 85.,
page 651. 2. That the road, though leased, 18 “‘properiy lelong-
ing to a county” as exempted in the 7 sub-section. That the
leasing of the road isiu effect but a leasing of the tolls, which the
county receives by way of rent, the property in the road remain-
ing 10 them, and the tenant being e jure their collector. 4. That
if it be argued that the road is a highway (see Con. Stat. U. C., p.
612) in the face of the ahove, then it is vested in the crown, and
the counal, or Messrs. Hepbura and Jolinston bave a mere ease-
ment 1n it, and it is exempled 10 the 1st sub-section ; and beuides
as to them 1t is not real property. Dut the first reason given is
sufficient without going torther; the road 14 de facto and de jure
a public road, (see the use of that term page 613 Con. Stat. U. C.,
and in other acts) its transfer to the council does not alter this,
nor does its Jetting by the council

The only legal way that taxation can reach this road is by as-
sessment ot the income derived from it by its lessces, and the
learned judge to whom the appeal 1s made will, I doubtnot, strike
out the assessment a3 regards real property altogether.

In reply to this the Reeve of St. Thomas put in tke following
paper, prepared by his counsel, Mr. Hamilton.

In regard to the opinion of Mr. Becher as to the illegality of the
assessment declared on the portion of the London and Port Stan-
ley Road passing through 8t Thomas:

1. The municipahty of St. Thomas say. that the said portion of
the said London and Port Stanley gravelled 10ad is not **a public
road and way,” within the meaning of the 6th sub-wec. of sec. 9,
Con Stat. U. C., cap. 53, page 651, forasmuch as the same is
held by Messrs. Hepburn and Johnston by virtue of an indenture
equivelant to a deed, and which =aid indenture binds the county
council of E!gin to make the said parties a clear deed so soon as
they bave power to do so, if required : and further, that the said
road is beld by the eaid lepburn and Jobnston for their own
benefit, they receiving payment from the public for the use thereof.

s Mun;cipal

~det nat

2 In consequence of the saplindentuie trom the said county
coutcil tu the =l Hephurn and Johnsten, wineh the Ceurt of Re-
viwon consnier equal o a dec ), the smd portcn of the said rond
15 the private property ot the saud Hepburn and Johnston ty all
iatents auld purposes, the saul sndenture not being a lease of the
tol{x na argned by Mr Becher, nnd the property in the =il road
being thereby to all mtents amd purposes vested in the wad Hep-
buen and Jubinston, 1t cannot be exempted from taxation under
the gections quoted

3. In answer to the third objection. the Crown has tiansjer-
red all wnterest in snad vond, e a road, to the County Council of
Mididlesex, the County of Middlesex to the County of Elgin, the
County of Elgin to Mr Hepburn, Mr. Johnston deriving s in.
terest from Mr Hepburn; Messrs. Hepburn and Johnston deriv-
fing sll gain and profit from travel on the sawd rond, nmd not being
mere collectors of tolls, ought not to be exempt from taxation vn the
said propeity, as it 19 clearly of the nature ofreal property  Far-
! ther, the road was disposed of by tender. (See mem . una min
| posseasion of clerk of Connty Council ot Elgin.)  That notices for
the smid tenders were published 1n the 8¢ Thomas’ Jhspatch and
ere for tenders for purchase, and not for lease of the sawd Lomlon
and Port Stanley gravelled road, and bear date 4th Dec., 1856,
and 220d Junuary, 1857,

Hrvanes, Co. J.—I am satisfied, as my impression was at the
first day of the hearing in tlns court, that the appellants’ interest
in the property assessed is taxable, but 1 had uwot then made up
my mind in what way it was o, nor that it was assexeable 1u the
municipality of 3t. Thomas

After hearing the parties, and reading the arguments that bave
been, by consent, mutually placed in writing befure me, and con-
sidering nod comparing the fucts and arguments with the law re-
gulating asscssments, 1 find that the property of the appellantsin
the rcad in question, is only a chattel interest, being a term of
years, and as such assessabie only as personul property.

The interest of the appellants cannot be regarded as real estate,
inasmuch as the title, or fee simple in the road, is vested 1n the
municipal corporation of the ccunty; and the appeilantshold only
a chattel interest un:er that corporation, which might be made
subject to seizure and sale under an execution against goods and
chattels.

Supposing the county council had no interest in it, 1t is extrem-
ly doubtful to iy nund whether the tth sub-section does not ex-
empt 1t from taxation, because 1t is a public road and way within
the meaning of the 22nd Vic. chap. 64, sec. 313,

The property of the county is also expressly exempted by the
7th sub-section whether occupied for the purpose theieof or ua-
occupied ; lLere it is occupied by their tenauts, or by persons to
whom they bave granted an easement in it, and &8 such road it
cannot be legally assessed

The question then comes, would T order the roll to be amended
by changing the assess.nent from real to personal property, and
order it to be assessed at the income it yields to the appellams, or
otherwise ? 1 am satisfied 1 should not, because I caavot order
the roll to be amended 1n a manoer different from what the asses-
sors ought to bave originally made it. By the 10th section, I
find that the assessors are required to prepare an assessment roli,
1n which they are to set down ** the names and suroames in full,
if the same can be ascertained, of all taxable persons resident in
the municipality who have taxatle property therein, and of all
non-resiuent frcebolders who have either in person or in writing
required tho assessors to enter their names and the land owned
by them on the roll

Now according to this provision, 8 man should be assesced for
personal property in the municipality where be lives; and by the
20th section, land is to be assessed 1n the mumcipality where 1t
lies, so that the appellants, who reside out of St. Thomas in the
township municipality of Yarmouth. should be assessed for their
chattel 1nterest :n this road in the latter muunicipality only, and
the l1aw does not justity the assessing of pariics who reside out of
the mumicipality, upon personal property they may possess within
:t, as it does upon real property, becavse the words authorising
the assessors to act limits them to taxable persons resident in the
municipality, who have taxable property therein




