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Common Lav judges vieved the consequent loss of their bui-ines,
and importance with dismay ;and so iii 14 L'en. VI, 18, wve find the

Court of King's I3ench entertaining ant action for mere non-

feasancL in respect of an undertaking. wvhicb mnust be rerarr!ed a.,
the lavi ng of the corner-stone in the edificc of assurnpsit as a
remed%' ex contractu. Action oni the Ca-e was broughit uipon aný
undertakîing to procure certain releases. wvhich defendatit liad

ne-lcte to erfrm.Plaintiff wvas met bythe old obj':cti,,i that

the gist of the action being the non-performnance of an agrecn'ent,
his remedy w~as in Covenant. This objection %vas nc>w fo.r the fir.,t

time overruled by the Court, Paston, C.J.. and Juyn. J. ilistauicin',

the analogous cases of a carpenter or of a surgeon, who %fte

undertook to perforrn certain acts or services, and failcd t,)

perforni them.iwould be liable on their paroi undertaking (a.ssump)it)
in an action on the case, and the plainitiff u-otld not be drivenl to

an action of covenant. This instance is supplernenteI bv ani
important cî -e in 22 lien. VI, 44, where it %va., laid doNvi thiat if
land iwere sold, the vendoir might have an action of dcbt fir the

money, and the veuidee an action oni the case, if lie wa> not

infeoffed of the land.
Undoubtedly the last-mnentionecl cases bring us .,ome distalice

on the road to a general theory of contract in the Commion Law;
but it needs nio great amoutit of care to (Iiscerni that the elemneut of

consent up to this stage plays no such pararnouint p)art Mn the

i *developirnent of our system as it did in the Roman Iaw. For

instance, if wve contrast one of the consensual contracts 4-f the
j Roman lawv, e. g. Iocatio conductio, wvith its equivaleut iii the

Common Law, letting and hiring. %ve fitnd that ini the former cas,,

the contract is obligatory as soion as the parties have agreed oui its
jterms, althougli nothing rnay have been paid or dlone <'n- cither

side, nor the contract reduced to %vriting ;while, in the latter case,
the valîdity of the contract does not depenci upon thc mnectitig of
the minds of the parties in a common purpose, but oui the

consideration passing between themn in respect of the subjcct of

their agreement. 'lie différence betvecni the twvo svstemns is

fundamental and precise: In the onie case the obligatioin arise,

simultaneously with the ' aggregatio mentium 'iii the other the
obligationi does not attach uritil the passing of the considcratioui 's)

(s) See Maine's Ancient Law, 14 ed., P. 333 -.and the arguments of c,11<l11-I

and opinion of Kent, C.J., in Thiorne v. Deas; 4 jolins. 84.
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