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SUBSTITUTION oF MORTAi~UU.

the aid inirtgage. The Appellate Court,
in passing upoýn the cause, takes occasion
to Say that Ilthe taking of a new note and
mortgage on personial property, ta secure
an i ndebtedness alread evidenced by a
note and rnartgage on tL saine property,
doeaS fot, even when the first note and
mortgage are cancelled, aperate ta dis-

hre the lien of such first mnortgage."
It la a proposition well established that
the giving of one's note docs not pay or
extinguisiî thec deht ; so accepting the
martgagor's note for interest due on a
mortgage doas flot pay that po.tion of the
debt, nor discharge the lien of the mort-
gage ta that extent.

In an action ta reformi a rnortgage, the
facts were shown tu be as follows: A eXt.
cuted a mnoitgage to B, but miade a mis-
take in description of propurty. He (A)
made a second mortgage on saine property
ta C, to sccure a note given in payînent of
several long past due notes. Action by
B to reforni niortgage against C, who hiad
ino notice of miistake in first mortgge.
Held, that action would lie, as second
mortgage was giVren ta securc - :rior debt
and no new consideration passed, The
right of restoration is allowed where the
holder of a flrst mortgage, in ignorance of
the existence of a' subsequent recorded
one, releases bis mnortgage and takes a new
one, and under such cirourinstances diue
f~ * t inortgague would be entitled to have
the mortgage restored, and given the
original priority.

'l'le surrenlder of unpaid notes, sectired
by mortgage, and the taking of nlew notes
and niortgage for the balance, (lots not of
itself dîscbarge the lien of the first mort-
gage. But this would be othervise if the
indlebted ness secured b y the mecond mort-
gage was created b>' the parties getting
together and having a settlemnent of
muttial running accounits and other debts,
among wvhich wvas the first mortgage debt,
and a balance is found due the plaintiff.
This balance being put in a new note and
mortgage %vould forni a new consideration,
and the lien of the hirst mortgage be di-
vestud. But where ±here is an express
agreement that the nmortpage, under such
circunistances, shall continue as a secu-
rity, the lien of the first nmortgage is not
destroyed.

In Bitrus v. 7'hajer, it was held that,
where a biusband gave a rnortgage for the

pu.rchiaàe nmoney of real estate, and this
martgage was afterwards diâcharged, and
at the saine tinie and as a part of the
saine transaction a new note and martgage
%vere given for the saine purchase-nioney
debi, the instantaneous seisin of the hum-
band did not operate ta give the wif .e a
homiestead in the premnises.

A niortfage secures a debt or obligatio
and not t bu evietence of it, and no change
in its forai will discharge the inortgage.
Whether a new miortgage, given in t he
place of an old one, shall be t'eated as a
payment of the one for which it ivas sub.
stituted, will depend u p on the p urpose
and uîîderstanding of t he parties to the
transaction. But not oiily %vill the inten-
tion of the parties bu detoriniied by the
express agreemen1t, but, iii the absence of
sucbi, by the circunistances attending the
transaction, froin wbich sucbi intention
inay be inferred. Thç court, il) Swift 'r.

Kreasner, says : IlWe regard the cauucel-
lation of the old mortgage and thie sub-
stitution of tbe iiew as cotemporance acts.
It %vas not creating a new incunîbrance,
but siniply changîfng the formi of the old.
A .ýourt o feqtuity lIooking to the substance
of such a transaction wutld not permit a
release intended to bc eflcted oly by
force of, auid for thie Ij>ripo.,e of giving
eflect to the last nlortgaget> bu set up, even
if the last mlortgage wvere~ itop(!r.tive."

A niortgagee who takes a ii % niortgage
froni the grantee of bis miortgagor in thie
place of the aId one, dots not lose bis pri-
arity over jiîdginent liens existing subsc-
queut to thue date of the old mnortgage, If
a miortgagee release his m1ortgaiýe arnd ar-
cept a new nuartgage, without knewi;ug of
the existence of a second mortgage, the
second miortgagee will not bu a]lowecl to
avail hinmself of the advantage thus gaiied ;
and flic law wvill uphold a mortgage 1u. n
in favolir of a mortgage against an inter-
vening title, eveni where the pairties bad
undertaken tu discliarge tbe niovtgage,
unless injustice wvould be doue tluereby.
And thus a înortgagee lien, purchased 1;y
the owner of the equity of redtnmption,
will, in the absence of a contrary inten-
ti-n mianifest ta the court, bc kept alîve iii
equity for tbe purcbaser's protection
against an interveming incumbrance,

In Riump v. Gerketis,thie plaintiff released
his mortgage, flot knowvingof a junior mort-
gagee, and the court Say, that such did
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