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of the debentures and stock. Upon appeal PRACTICE.
from the report oo the grounds that the com-
mission was inadequate, and not in accordance | Roge, J.]
with the principles heretofore acted upon by
the Court in these cases, the commission for BrowN v. PoRTER.
the petitioner was increased to three and one

half per cent. upon the whole of the estate. -
L4 » . t
After a review of the authorities the learned Where a party has made diligent efforts to

. . , ) secure the attendance at the trial of a witness ™
iudge said : “1 think I.may without more ex- within the jurisdiction of the Cuurt, and has °
press the opinion o.f W.hmh ! had scarcely any failed to secure it from a cause which he could
doubt at the beginning or at the arglfm.enr not control, the costs of an application by such
that our Courts have adopted a commission party to postpone the trial should be costs in
or perce ntage as & meaus of ascertaining or i the cause, unless it was possible to take the
measuring the amount of the allowance “.3 ?’e i evidence before a spacial examiner, ne the
aws. Jed to executors, trustees and adminis. | knowledge of the fact thal the attendance
tratu‘rs.tmder the provisions of the s} atute, and . could nut be secured came to the applicant in
tk.mt it is the moc_le adopted generaliy when thle time to enable him to advise the other side,
circumstauces of t}.xe case are such as to adm‘xt go that the witnesses might be notified not to
of its ready adoption, and that the cases in attend

which a different mode or method has been Wa!slsn for the plaintifis

adopted are to be considered a¢ axceptions to Lount Q ¢ forrzlefen dm;ts

this rule, which should be considered the gen- U e )

eral rule, the exception in each instance being |
for some good reason appearing in the case, |
aud I think it sufficiently appears from the |
cases thal the usual percentage or commission |
allowed is five per cent. upon the amount of ;
the estate got in and paid or over properly ap- |
plied, and that this in the ordinary case is |
allowed upon the determination of the trust, | The plaiutiff sued in & Division Court for
although there are exceptions to this last. ! the conversion of a mirror, which, the defend-
“This rate of ve per cent. in the orlinary case | ant contended, was anuexed to the freehold
scems to be so generally alluded to in the | and passed therewith. The judge of the Divi.
authorities that I think it may be safely saitd | sion Court found that the mirror was a chattel
to have been adopted as the general rujein | and gave judgment for the plaintiff,
measuring the allowance under the provisions Held, that the Court could not interfare by
of the statute. He then proceeded to say | way of prohibition.
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Postponing trial — Costs.

C. P. Div.} {February 16.
Re BusHeLn v. Moss.

Prohibition—Division Conrt—Title to land —
Qnestion of fact,
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of five per cent. the petitioner was entitled to
at least une per cent. more than the halll
S. H. Blake, and 4. H. F. Lefroy, for the | Caxapiay Pacieic Rv, Co. v, Manion.
petitioner, hangang Pace of frial ~Epectment —~Rule 254 O
Boswell, for the respondent, William Magrath. .C' aner %1" :‘:{s’e!; 0 ;;“5’: jﬁ‘ 23 e

Chan. Div. Ct {February s

that luoking at the rolative amonnt of work ; IV, H. P, Clements, for the plaintiff,
g done and services rendered by the patitioner Aglesworths, tfor the defendant,
as compared with the co-exceutor, Wiiliam
Magrath, he considered that of the conunission ——
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The derision of Provoroot, J., aute, p. 1o,
was affirmed on appeal.

W. H. P. Clessents, for the appeal,

Arseldi, eontra,




