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dpriving the sellers of the right te çontend that thle questiun a.9 to
4areages was not referred, the award must be held to be upon~ a
inatter which was outside the scope of the reference,

Parties may, by the use of appropriate laniguage, agreve to
puhmnit the question whether a particular dispute is wvitliin the
terma of tlie submiîssion; and~, if they do so agree, they wvitl be bouud
by the decision of the arbitrators upon that question: Willesford
v. Watson (1873), L.R. 8 Ch. 473; Russell on Arbitration. and
Award, lOth ed. ý 1919), p. 94. But, except where suvh a questiOn
îa subitted, the arbitrators cannot acoqirie jurisidiction by
erroneously deciding that what they affect te dletermine is within
the subiss-.ion: Produce Brokers Ce. Limnited v. 0Olympia Oul and
Cake Co. Limited, [1916]1i A.C. 314, 327, 329; Rýe Gireen and
Balfour A-'rbitration, supra. Thesc cases did net affect the actual
decision in Woodward v. McDonald (1887), 13 O.R. 671; while a
dictuim thlerein mnay be c<rnsidered to, be overnuled by t hemn.

In thiÎs case, the evidence seemed te the 1(lene Judge te fail
to shewv that any controvcrsy had been raised and submiitted, other
than orie as to whcther any failure te make devliveries wats excused
by fires or contingencies beyond the control of the sellers. There-
fore, in awarding as te, the cexuiequences of such failure ais there
mnay have been, the arbitrators travelled beyond the matter in
dispute; and'the award must be set aiside unesthere was somev-
thing which precluded the sellers fromn questioning it.-

Were the sellers precluded from raising the point that the,
award decait with a matter that was flot submittoed? Their mierc
failure te object to the opening statemnent of couwsel for thle buvers
as to thie miatter te, be determined was not fatal te thecir righit te>
raise the question of jurisdiction now.

Reference te Russell on Arbitration and Awvard, lOth ed.,
~pp. 418424; Davies v. Price (1862), 6 L.T.N.S. 7 13; affirmved
(1864), 34 L.J.Q.B. 8; Ringland v. Lo)wdes (1884), :33 L.J.C.P.
337; Favieli v. Eastern CGounties ItW. Co. (1848), 2 Ex. 3441;
Ualsbury's Laws of England, vol. 1, p. 450; Berough of Thettfgord
v. Norfolk County Council, [1898] 1 Q.1%. 14 1.

The mot ion made by the sellers muet succeed, the tward mnust
be set aside, and the matter must be remýittedl te the abttes se
that they may make their award upon the questions s;ubiitod to
them. The buyers must pay the costs of the motions.
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