
ERINDALE POIVER CO. r. INTERURBAN ELEL'. CO.

ERINDALE POWR CO. LEMITED V. INTERURBAN ELECTRIC ('O.
LIMITED (NO. 1) MIDDLET0NX, J.-SFPT. 13.

Contrwùt-Si•opply of Electrie Curreyit-Modifiiqtioll, of ('oek
trac t-Payment for Ciirrent Supplied-Q uantiiii Mer uit -A c
count-Items---Claim for Daviages for Deceit-Costs]-The
plaintiff company, the owncr of certain propcrty, plant, and
equipment producing elcctricity. was ineorporated by letters
patent issued by the 1)omîinîon of C'anada on the 21st May, 1909.
The defendant company, the owxîer of certain plant and pre-
mises used iii conniection with the distribution of eleetri( etergvy,
was incorporated by the Province of Ontario on the l5th July,
1908. The defendants Waddington and Edmondsoiî weî'e officers
of both companies, and werc miade parties to this action iii re-
spect of the elaini mnade foir damnages for deeeit. The actioni ýý is
tried by MIDDLETON, J., without a jury, at Toronto, At thc trial,
it was decided that the elaim for deccit faîled. Aii agreemient
was entered iinto between the two eolupaiiies l» which the plain-
tiff company unidertook to supply elcctrieity to thxe defendanit
eompany, and under wvhich electricity w'as supplied. This agree-
ment was inodified at different tiîncs iii minor matters, and
materially at a latex' date, when it 'Vas found that the plainitiff
company eould flot supply the elcctrîcîtv contraeted for. The
principal claim iii the actiont was for payment for the eleetricity
supplied, and there was a eounterelaim by the defendant eonu-
pany. The first and mnost important question which arose wvas
as to the basis upon which the plaintif eomipany was cntitled to
be paid for the electricity supplied. The learned Judge conisiderS
the evidence and the contentions of the parties with rearIo
this, and says that the contract conteînplated delivery and pa 'y-
ment on a peak-load basis, but the plaintif company was bounld
to have at ail times ready for delivcryv a full 1,000 horse power.
Wheni this was founid to be impossible, the 'parties niutuallY
assenited to, give and to receive electrieity intermittently, and on
a basis entircly different from that which was stipulated( for iii
the c-ontract. That which was donc by the mutual ssn of the
parties was quite different from. that whieh was eontraeted for;
and the paymcnt, in the absence of any bargaîn, should be upon
a quantum meruit basis. Upon this footing, and taking ite
aceount a number of items in dispute rpzJn which the learned
Judge passed, in a written opinion of somte length, he came to the
conclusion that the plaintif company was entitled to recover
$18,735.89. Judgment for the plaintiff for this amount; no eosts
to either party. H. E. Rose, K.C., and J. L. Ross, for the plain-
tiff eompany. R. MeKay, K.C., and D. Inglis Grant, for the
defendants.


