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Is NECI IGENCE MATERIAL iN ASCE-RTAINING LIA13ILIT.-
Js the second rule above quoted absolute,, or may the
defenc*aýnt escape if he has been guilty of no negligence.
Can a mnan bringy water upon bis land and in answeV'
to an action for its escape say that he did ail lie
could to keep it there. If there is any doubt of his
ability to keep it thiere, should hc have brought it?
And if tbiere is no doubt then he must be guilty of
negligence.

" The question in general is, flot whether the defendant
lias acted îvith due care and caution, but xvhether bis actS
have occasioned the clamage. He can excuse hiimself by
showing that the escape was owing to the plaintifi's fault;
or, Acihats, that the escape xvas the consequence of vis m;aj'ol
or the act of God." I{r,î Loi-d Gaiii'orth,1 h Rylands v,

hehcL. R. -, I. L -ii The carefuil ' perhaps " of Lord
Cranw ort xvas altogether unnecessary if the decision il'

Ahvsv. MIai-s/and, 2 E.Div,. i, be sound. In" tlîat case
it xxas hceld, not only that the act of God was a sufficienit
defence to an action for the bursting of the defendant's
ornarnental pools, (w bereby the plaintiff was damaged), but
that an extraordinary rain-fall whicb could not reasonablY
have beeni anticipated was an interposition of Providence.
It is liard to sec why the plaintiff in this case should have
failed in bis action. Extraordinary rain-fails xxiii happe",~
and the damage wxas caused by the ornamental ponds beinig
only strong enough for ordinary sbowers. An analogY
niay be soughit in the spreading of fire by a sudden wind, il'
w bich case 'there is no liability. But the authorities applY
to fires set out in the course of good husbandry, or for sorffe
otber useful purpose. We know of no case where a ina"
built a bonfire for bis own amusement and xvas held not tO
be liable in case it got beyond bis control and did damage.
And the analogy between a sudden wind, which in ail poss'-
bility will flot arise during the continuance of a necessarY
fire, and an unusual rain-fali, Wbich is sure to corne sore
time, is hlot very convincing.


