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for every possible infringement of an agree-
nment like this. If any such .attempt
should ever be made there will indeed be
plenty of work for the lawyers. What
delightfully perplexing questions might
arise out of every item in such a schedule 1
Testators who make their own wills (in-
cluding even ex-Chancellors) are well
known to be a godsend to the lawyers;
how much more the parties who should
endeavour to schedule every possib]e in-
fringement of their agreement. Practi-
cally, then, the performance of agreenients,
of which there may be niany breaches,
cannot be secured by means of penalties,
nor even can moderate damiages for the
breach of such agreements be settled by
contract between the parties, except, per-
haps. to a very lîmited oxtent, for certain
specified breaches capable of being accu-
rately defined. For this unsatisfactory
resuit, 'which bas, of late years, not es-
caped severe judicial comment, it is diffi-
cuit to say whether Law or Equity is most
to blame.

The cases limiting the right of persons
to have their intentions carried into effeet
by calling penalties by the narne of liqui-
*dated damages were all of them decided
-at Common Law, nominally under a
Statute of William III., instead of under
the ule of Equity as enunciated, though
flot apparently for the first time, by Lord
Macclesfield ; but as it is the unanimous
opinion of aIl the Judges who have ever
-discussed the point that the Statute was
only passed in order to import the Equit-
able ulie into the Courts of Law, and
thereby do away with the necessity of
going into Equity for relief, and that the
same mIle doe8 and ought to obtain in
both Courts, or, as we 110w say, Divigîons,
it would seemn that Equity ia the original
ýoffender. But then we must recollect
that Equity had, in sonie cases, a gond
excuse for interference, owing to the very
sinigular circumstance that persons were
in the habit of putting their bands te
agremienta which did not in fact express
their real meaning, a state of things for
which the technicalities of the Law were
presumably responsible.

There is another doctrine connected
with the law of penalties which adds to
the difflculty of ex.tracting any intelligible
Principle from. the cases. It has been
ahown that in the cae of a complicated

agreement involving many possiblebreach-
es, a penalty extending te every breach
cannot be made enforceable und er the
name of liquidated damages, and it ha.
frequently been held that an agreement
to, buy a public-bouse, even where the
agreement contains no complicated stipu-
lations as to indenmnity, valuation, &c.,
cornes within the category of agreements
te which no enforceable penalty can be
attached. Oddly enough, however, though
no penalty, either eo nommie or under the
guise of liquidated. damages, can be stipu-
1lited for, yet it is perfectly lawfnl to
stipulate that the intending buyer shall,
on signing the contract of purchase, pay
a deposit, and that in the event of hie
declining to comuplets the sale that deposit
shaîl be forfeited. Lt bas lately even
been hield (!Iinton v. 1Sia-keo, L. R. 3 C.
P. 161) that under such a clause of for-
feiture an action may be brought on an
I.O.U. which has been accepted as a de-
posit instead of a cash payment.

It is difficult to see on what principle
the mers fact of an inteiidingr buyer hay,-
ing paid, or promised to pay, a deposit on
the purchase-money, should render bina
liable to a penalty for the non-completion
of his purchase, which, but for sucli pay-
ment or promise te, psy, could not have
been snforced.

The fact la that the assumnption of the
Court of Chancery, ratified to some ex-
tent by statuts, of the power of construing
written agreemuents, not according te the
plain mneaning expressed by the parties,
but according te what the Court may
consider ought to have been their mean-
ing, lias resultsd, aud could not; but re-
anît, in numerous contradictions and ab-
surdities. Lt is often difficult enougli te
put a satisfactory construction on writteu.
agreements, even startiug witb the as-
sumption that the intention of the parties
was to express within the four corr.ers of
the agreenment what tbey really meant;
but if we start with the contrary assunlp-
tion, that the parties do not mean what
thsy have said, but something else wbh
the Court is of the opi nion, under the cir-
cunistances, they Ouglit to have meant,
we have clearly constracted for ourselves
a very pretty puzzle indeed.

We have already observed that we are
willing te give Equity the credit of hav-
ing been actuated by the best of motiveS
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