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petitioning under sub-sec. 3, or for making an
assigninont in accordance with the demand ;

3. Tliat the writ of aftachment should have
been enilorsed, with a statement that the saine
vas issued by order of the judge of the county
court ; but an amendinent vas allowed on pay-
ment of cosîs by plaintifs.

4. Objections that the affidavits of the two
credible witnesses were not filed at the turne of
issuing attachmnt, that the proceedings were
flot tnken within three months, &c., and tbat
sufficient time vas not allowed to defendant to
give notices required by act for taking proceed-
ings on a voluutary assignnient, wero over-ruled.

DIVISION COURTS.

In the First Division Court of the County of Elgin.

PATON ET AL v. SCHBAM (JONCS, CLAIMANT).

Initerplkader-Exection-tachmet-Pror<Y.
Gooda soized undcr an attachinent )iel able to the execu-

tion of1 àay creditor who may obtatu a Jndgment and
placp it in the bande of the bailliff before the attachlng
creditor obtatus j udgment and executlon.

It was admitted that tbe goods were seized
under an attachinent issued in favor of the plain-
tifs ou the 9th (ictober, 1863.

The claimants' judgmont vas recovered on
l9th November, 1862, and execution issued upon
ion 4th November, 1863, and placed in bailiff's

bands.
The plaintiff'sjudgment vas obtaiuod ou the

27th November, 1863.
Eight isheep woro sold as the property of de-

fendant. and realized $17.
«Elliâ, for claimant, claimed the proceeds of the

sale under bis execution, as having priority over
the subsequent execution of tho plaintifs, and
cited J>utnam v. Price, 1 L. C. G. 9, and Frauda8
y. Brown, il U. C. Q. B. 588; 1 U. C. L. J. 225.

Mann, for the plaintifs, iîisistod that their
attacbrnent gave thein a lien over ail the goods
of defen-lant as against aIl others but attacbing
eroditors, whose writs of attachinent sbould be
oued forth within ono month. He reforred to
the D. C. Act, secs. 204 to 209.

HuoaEs, C. J.-I have carefully gone over the
grouutds and reasons for my judgment delivered
in this court iu Putnarn v. Price, some turne ago,
in whichi Mr. Nichol vas claimant of mouey the
proceels of a sale of property attached, under
Similar circurastances; aud I have also read over
attentively the case of Ez'parle Macdonald in 1 U.
C. L. J. 77, and the judgment of the court of
Queen's Bench in Francie v. Brown, particularly
the judgment of the Jute Mr. Justice Burns,
Whorein ho made no distinction in favor of exe-
entions froin the superior courts over thoso of
inferjor courts, but laid down broad principlos
Wbich are cominon to both; and I bhink that the
Clecution of Mr Joues, the claimant here, under
the judgment and oexecution in bis favor, the
Oldest in date and first in the bands of tbe bailiff
18 entitleil to priority over the ozecution obtainied
aftevaruls by the plaintifs under their attachinent
nuit. The late Mr. Justice Burns said in that
case, "lThere is no expression of vords in the
act of Parliameut indicating that il vas the vii
of the Legislature that the attaching croditor
Should have no much advuntage ovor the non-at-

tacbing creditor; but the affirmative of the pro-
position depends upon the offect of the provisions
respecting the duty of the bailiff, and then of the
clerk vho is made tbe depositeq of tbe gooda.
The clerk is directed to take the property iuto
his charge and keeping, and the saine proporty
is declared to be hiable to seizure and sale under
the oxecution upon such judgment as the attach-
ing creditor mnay obtain. In this goneral provi-
sion, the Logislaturo mfust not be understood as
dealing vith the rights of parties othor than the
debtor and the sttaching creditor. Ais betveen
t/uem the goods should be placed in the clerk's
bands, and as botvoeu t/uem the goods @hould be
beld liable to any enction that the creditor
rnight obtain. Iu that sense the goods vould be
under the custody of the lav, iu case the debtor
did not avail himself of the provisions for ob-
tainiug a return of thein upon giviug security."
And again, IlIf the dobtor bas obtained a roturu
of goods thero can, I think, be nq question that
in bis bauds they vould be hiable to be seized
upon an>' execution vbich another creditor in
the meantime sbould obtain, and if so, il could net
be preteuded that, in ordor to defeat the oxecu-
tion, the gqods vere inthe custody of the lav.
Tho>' are no more iu the custody of the lav
because they bappen to be deposited vith the
clerk-ag respects other croditors than if deliverod
back to the dobtor upon security. The properî>'
and the rigbt of property is not cbanged in auy
va>' by aeïzuro upon attuchinont, but it is neces-
sary that the attaching creditor Bould obtain au
exocutiou before the goods can ho disposed of."
And again, IlAn attaching creditor must proceod
to juadgment and exocution, and if there be more
than one attacbing creditor, lliey are, speciailly
providod for, but in the cases of au attachiug
and a nou-attacbing creditor, as both must pro-
ceed to judgment and execution, I appreheud
the rule IIqui prior est in tempore, potior est in
jure," as respects the exocution musît prevail,
aud ne lien or prienit> is gained merel>' b>' the
attachiment."P

Supposing this vere a contention betvoen
these saine parties and an execution croditor
baving a judgment and execution in and froin a
supenior court, I apprebend that as between Mr.
Joues and that superier court execution creditor
the ouI>' question vbich could or vould arise
betveen thein vould net be te give priority to the
supefior court oxecution, morely bocause it is-
sued froin a court of record, but siinply the
priorit>' of ezocution iu the sheriff's or bailiff's8
bauds, vbicb under tbe 266th Setton of the C.
L. P. Act vould ho decided b>' a reference to the
procise dates or times vhen the executions vere
respectivoly placed lu their bauds. The sheriff
vou'd. not be permitted to everride, vîîh the
execution ho might hold, the exocutions the
bailiff Of the division court migbât hold, simply
because it vas the precess of a court uf recordb
for the law makes no such distinctions or prefe-
ronces. If 50, surely the exocution froin tbia
court ceuld net upen an>' fair pretonce ho exclu-
ded froin the priorit>' upon any grounds vhioh
might not be urged against the execution of the
supeior court.

1 therefore adjudge and order that the pro-
eeeds of the sale of defeudant's goods ho applied
tovards satisfaction of the execution of John. il.
Joues, the clainiant.
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