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parties bad a rigbt, personally or by Counstl, to
place their case before him, as wett as the other
two arbitrators. The award is a joint judicial
act. The judgment of the three arbitrators was
flot the resuit of bearing the parties, for that of
the third arbitrator was based on what the other

two told him, in the absence of the applicalit,
and 'witbout bis being notified that the third

arbitrator was called in to deliberate on the

Subject. It is impossible to gay what the parties

tvould have done, or wbat course they niight
adopt to bring their case before tbe thirci arbi-

trator. If the case had been rehesrd they might

have suggested a new view of the case, as said
by Littiedale, J., lu ,Salkeld v. Siater, 12 A. & E.
é 67.

The general mile is, that an umpire to whom
a case is referred by arbitrators must hear the

evidence over again, and ln the case cited Lord

Deuman says--"- It is important to bave it under-

stood that the umpire, as well as the arbitrittors,
ougbt to bear and see the 'witnesses." And so

lu this case, tbe third arbitrator sbouid bave
seen and heard the statement of tbe case from

the 'parties tltemselves, or any witnesses they
might produce. The parties are entitied ta bave

their case, as made by tbemselves, put directly
to the arbitrators, and are entitled to the benefit
of the judgment of ail three on the case, as
mnade. Two of the arbitrators heard the case.
apart from the third arbitrator, and the third

heard it at second-band and apart and in the
absence of the parties, (as said by Coleridge, J.,
lu Pleus v. Middleton, 6 Q. B. 845)-- whereas

it ougbt to bave been considered by the arbitra-
tors and umpire jointly, in presence of the par-

ties." There is no imputation -ou tbe motives
or conduct of the arbitrators; it is ouly the

irregularity of the pnoceedings that invalidates
the award ; and the Court, iu sucb a case, sends

back an award to the same arbitrators, where
there is no reason to believe that they are not

to be trusted. I tbiok that this is a case in

wbicb 1 ought ta exercise that power, and that

it sbould go back with an intimation that the

third arbitrator sbould have an opportunity of

hearing the parties and considering the evidence
witb the other two arbitrators.

CHANCERY.

InBE NELSON.
ivitness fees.

A public ofilcer who has charge of documents for which

he is resî)nsible' and attends as a witness in his public

capacity and i n relation tb iatters connected with bis

office, will be allowed professiOnS.' witfless fees of $4 a

day.

VANKouGlHEET, C.-Mm.f Cayley, Registrar of

the Surrogate Court, deciined to produce the

original will of the testator, unless be should be

raid a larger fee thRn the Ss. 9d. given to ordiiiary
'witnesses. Looking at the responsibilitY~ Wlth

which a person in Mr. Cayley's Position je
charged, in keeping, searcbing for, and produc-

ing original documents, whicb it is of the

grestest moment sho.uld be in proper custody:

at the trouble snd loss of time, in additionl,
wbich often coccur in seamýcbing for and prodtlc-

ing sncb documents: that Mm. Cayley 18 an
offcer and paid by fees, and that in the progtes
of a case ho may be kept waiting in court for

hours before he je calied as; a witness I think,
$4 a day a reasonabte allowance to hlm. 1 amn
told by the Clerk oftbe Crown that in a case of

Bennet v. Adams, in 1859, Richards, C. J.,
ordered $4 to be taxed to a C!erk of Assize,
who atterided to give evidence, lu that capacity,
as a witness.

lloucx v. Towli 01 WssîTBY.

Purch..e by MuniciPal Corporation.

The name of the seller or bis agent muest appear in a

contract of purchaqe by a municipal corporation.

Where a municipal corporation contracted for the pur-

chase of some land for a nmarket site, and atterwards a

by-law was passed with the sanetioii of the rabepayers,

Which recited bbe purchase but did not name bbe seller,

and the-re was no other evidence under the corporabe

seal, and possession had not been tak'fl, ib was held

that the contract could not ho enforeed by bbc vendor

agaînat the corporation. [4Ca.Rp,7.

Hearing at Wbitby, at the Spring sittings,
1868.

S. Blakce, for the plaintiff.
Roaf, Q.C., for the defendants.

MOWAT, V. C.-This le a bill for payment of
the pirchase money of certain land, wbicb the

plaintiff alteges that ho sotd and conveyed to the

corporation of the town Of Whitby for a market
site.

There is no doubt that a contract was deliber-
ately entered mbt to the effect allezed by the

plaintiff; that lu August, 1867, il duly received

the sanction of the ratepayers in the manner me-

quired by the Statute ; that, in pursuance of the

COUntract, tbe plaintiff, on the 1i8îh of November,
1867, in good faith, executed a conveymnce,
wbich was prepared by a Solicitor employed by

the Council 'for tbis purpose ;and that ho ieft

tbis convoyance with the Solicitor ta be given

Up ta the oorporationi on the purchase money

being paid to certain incumbrancers on the pro-

perty.
Lt seems that the ratepayers have, since

August last, changed their nîinds in regard ta

the policy of the pumohase, and do not wish ta

take the property. The plaintiff's bill was flled

on1 the 27th of February, 1868, and the cor-

poration resiet the relief prayed. They allege,

amiongst other things, that the Solicitor bad no

authority under geat; that the authority he had,

besides not'being under geai,' did not in terme

authorize hlm to accept a convoyance, but only

to prepare one;- that the corporation bad nover

become bound to the plaintiff. by any act under

geail; and that they noyer accepted the convey-

ance, or authorized any olie to accept it for

for them. Il appears also, that they nover

Oitered int poggessiofl of the property. The

objection wbich seems to me to be fatal to the

plaintiff's case is the want of the corporate seal.

It was not contended on bebaif of. the plain-

tiff, tbat, ina a case of this kind, the rote which

requires a corporation t o initract under seal

was not as obtigâtOrY Ou tbis Court as on a

Court of Law. , 1 have looked at the cases cited,

solme of which were cases3 aI Law, and. some

Were cases ina SquiIy, and I am clear that a seat

wvas Decessary to btnd the corporation. Noir,

W bile several important resolutions of the Coun-

cil were put in evidence, ithe ouly document in

eviltence to which the corporite sesal wua

a ttached, in the by-law which, ias submitted to


