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killed. The trial Judge heId that there was no case Of negli-
gene for the jury on the undisputed facts, and that, by

reason of deceased having been a meniber of an insurance and

provident society to the funds of which defendants cou-

tributed, and being bound by defendan te'mies and contracts,

he could not have inaintained an action for his injuries had,

hie sUrvived, and no more eouid plaintifl for hi8 death.

G. Lynch-Staunton, K.C., for plainiff.
W. Caseels, K.C., and W. Nesbitt, K.G., for defendants.
The judgxnent of the Court (Moss, C.J.O., OSLER, MAC-

LENNÂN, GARRow, JJ.A.) was delivered by

O)SLER J.A. (after stating the facte and evidence at

length) :-The piaintiff's case ,is that the proxîmate cause of

the. accident was the negligence of the defendants in not

having the switch points epiked over or otherwise propei'ly

Becured. The defendants, whie not denyving that they were

flot in fact secured as they ought to have been, contend that

the. accident is to b. attributed to the unfortunate enigine-

driver's own breach of duty iii negiecttig ries of the comi-

pany which hie wa8 bound to observe, and runnlng bis train

on to the croseing when the signais were in snch a condition

as tci be a warning to hum not to proceed with hie train uiitil

he was signalied that the line was safe.
Thero would, in my opinion, b. no difficulty in holding

that, if the signais dispiayed had been such as to have war-

ranted the deceaeed in running tbrougbi the crossing, or if

the. signal man bad flagged him to procced, there was ample

evidence of negligence in the, condition of ti~e switelb to have

justified a verdict for the plaintiff tuder siub.sec. 1 of se.

Of the. Workmen's Compensation Act. Thore was a plain de-

fect in the condition of the way which was the. imtnediate
cause of the derailment of the engin.

In actions of thie nature, however, under the Fatal Acci-

dents Act, tiie plaintiff, as adminiet'atix of the deceased,

can only recover if the dceased couid himself, h*ad hie lived,

have maintained an action against the defendants for the

alleged negligence: Senior v. Ward, 1 E. & E, 385. And if

the injury happened ini conseqence of the deceased's owD

neglet of orders or other breach of duty, it is clear that, liad

it b(n one falling short of causing hie death, li. couid not

have su.d, being bimself the. author of tiie wrong complained.
of.

lIt appears to me that this je one of the piaiutiff's difficuF-

ties in the. present case.
The. rues under whieh the deceased was working, and

to whieb lie was bound to conforni, at the turne of the. acci-

dent> were those which camne into force and were relative to,


