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17he deceased on October l4th, 1907, offered thi furw for sele at a
prie greatly under their value to MeFarlane, another merchant
taler, who muspected that they were stolen, and arranged with
the deceased te corne to the shop the neit morning to get his
inoney, and then inferrned the police. The accusedl had been
iriforined of flic theft of the Airs and of the éircunistances un-
der which they had been stplen, and the next moriainq went te
MoFarh'tne 's shop and waited there expecting that the deeeaaed
would coame for hie ruoney. On the arrivai of the deeased at
UeF'arlaiie's shep on thle znorning of the 15th of October, he
caught sight of the aecused and immiedistely bolted out of the
door and ran away. The accused followed hirn ini an endeavour
te effeet bis arre8t and flred several shots from hie revolver in
on effort ta frighten the deceased into stopping, but without
avail, and the deceased inereased bis lead until the accused carne
Io the conclusion that the only way. of preventing the escape
of the deeeased at the tirne was to wound hirn in -the Ieg. He
aecordingly airned at the man s leg for that purpose, but the
bufllet struck the deeeased iu the head killhing hlm instantly.

In charging the jury upon the evidence the iearned trial
jiudge Ieft two questions te thern, first, under section 30 of the
Cririnial Code, as to whether the accused. on reasenable and
probable grotinds. believed that an offence for which the offen-
der rnay be'arrestod ivithout warrant bcd beon cnmmitted and
that the fugitive bcd comnnitted that offence. In discussing
if ý point the jiry Niero. tnld that, if a person opens a door Iend-
ing to a shop or store by lifting the lateh or turning a knob and
enters the store. althongh duriug buisiness ijours . with the in-
tention of stealîng something in the store, he mov be convieted
of shop breikinix. so that if the aceused helîeved, on reasonable
and probable grolinds, that the fugitive had in that nnner
entered the shop from wbieh the furs liad been stolen. ho, would
he jnistifled in believin& , thit the fugvitive had committed the
oftenee of shop hreakirig and th'f t, for whieh offence he înight
bave heen arresled withoiit a warrant. althongh not for simple
theft out of a store. The jury were alsc tnld that if they found
that the acritsed. on reonsonahie and probable grounds, believedi
theit un nffenee for whiplh the fuigitive, niglit have been arrésted
withmit warrant had ht'en eormnitted, and that the fugitive had
conrnmitted thnt offpnme tb*py woffld further have te nonsider the
question. arimingr under septicin 41 of the Criminal Code, whêther
the forep iiRed by the Rctused te prevent the escape of the fugi-
tive by- such fi ight wus necessary for that purpose, and whether
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